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When it it comes to managing trust funds, there’s no sub- 
stitute for experience. 

Which is why at Continental, we’re proud to have a staff 
of investment and estate planning experts with an average of 
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twenty-five years in trust services. 

If you’re looking for a trust officer with the seasoning to 
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You, and your assets, will be much better off for the experience. 
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Florida Lawyers Indemnity Group, Inc. (FLIG), is not offering its professional liability 
insurance coverage to all Florida lawyers. And that’s one reason for FLIG’s continued success. 
When it comes to keeping insurance premiums stable, the quality of those you insure is more 
important than the quantity. 

While other insurers have entered or left the market, FLIG has continued to provide 
dependable, competitively priced coverage to lawyers who meet our underwriting standards. We are 
not-for-profit; we don’t charge you for sales commissions; we keep our overhead low; and we’re in 
the market to stay. 

You may or may not be eligible for FLIG. But, if you are, then joining FLIG will be one of the 
best insurance decisions you’ve made for yourself in a long time. 

Call FLIG today for a quote or application. 
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FLIG 


Florida Lawyers Indemnity Group, Inc. 
3360 CAPITAL CIRCLE, N.E., P.O. BOX 12099 TALLAHASSEE, FLORIDA 32317-2099 904 /386-FLIG (386-3544) 


Come see us at 
The Florida Bar’s Annual Meeting, June 15-19 at the Marriott World Center (Exhibit Booth 51) 
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President's Page 


Appellate Judges — Men and Women of 
Whom We Can All Be Proud 


Despite the important, essential, vital role 
the judicial appellate process has in our de- 
mocracy, it is probably the most misunder- 
stood aspect of the legal system by the gen- 
eral public. Unlike trial judges, appellate 
judges interface almost exclusively with law- 
yers. Seldom are the plaintiffs or defendants 
even present for oral arguments at the ap- 
pellate level. Consequently, a relative mys- 
tery surrounds the process and the persons 
at the appellate level. 

In fact, since relatively few attorneys do 
appellate work, most attorneys lack first- 
hand knowledge of the appellate experience. 
But appellate court opinions considerably 
shape and guide the law we practice and the 
rights all citizens enjoy. Appellate judges 
have great influence on the legal system and 
the administration of justice, yet the drama 
of their court system does not match that 
of the trial level. Consequently, little media 
attention is given. Oral arguments just don’t 
have the “sex appeal” for radio, TV and the 
press that sensational trials generate. 

And frankly, that’s an understandable “oc- 
cupational” hazard for appellate judges. 
However, since the public is involved in 
merit retention elections and lawyers are 
asked to participate in judicial polls, cer- 
tainly laypersons and lawyers have a respon- 
sibility to gain some practical knowledge re- 
garding the appellate level judiciary. Where 
and when we can facilitate such learning, 
we as lawyers and judges should talk about 
what we do, why we do it, and how it fits 
into the entire judicial process. 

For instance, the general public must 
learn that appellate courts do not retry 
cases. They are limited to correcting legal 
errors. The lawyer must persuade the ap- 
pellate judges that not only an error had 
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been committed at the trial level, but that 
the error has been preserved and is revers- 
ible rather than harmless. 

The public is somewhat knowledgeable 
about the trial court system, particularly 
criminal trials. The media do a pretty good 
job covering criminal proceedings. They do 
a substantially less thorough job covering 
civil trials. And, at the appellate level, cov- 
erage is almost nonexistent. Consequently, 
either little is understood about the nature 
of appeals by the general public or an en- 
tirely biased perspective is construed from 
what little attention is given. Because of in- 
adequate reporting by the media and under- 
standing by the public, I am sure many citi- 
zens wrongfully believe appeals courts ex- 
ist solely to “let criminals off on technicali- 
ties”! 

This public perception, albeit incorrect, 
is particularly true in death penalty cases, 
where review takes place in both the state 
and federal system. 

In merit retention elections, I am con- 
vinced that Florida’s district courts of ap- 


peal judges suffer from a misdirected back- 
lash of negative votes based on the public’s 
disaffection with the handling of capital 
cases — cases with which they generally 
have nothing to do! 

I am truly impressed by the dedicated serv- 
ice Florida’s appellate judges provide the le- 
gal system. Judge George W. Hersey, chief 
judge of the Fourth District Court of Ap- 
peal, confirmed in the last issue of this Jour- 
nal what I always knew to be true: “Ap- 
pellate judges face a horrendous workload 
which puts incredible pressure on them — 
and they are able to measure up to the chal- 
lenge to the benefit of all Floridians.” 

He cited some convincing evidence. Flor- 
ida has only 46 judges to handle nearly 
14,000 appeals. (California has 79 judges to 
handle 15,600 appeals; Texas has 79 judges 
to handle 8,500 appeals; New York has 48 
judges to handle 9,600 appeals.) Although 
250 or fewer case filings per judge is a widely 
accepted standard, in Florida appellate 
judges at the district court of appeal level 
have primary responsibility on the average 
for over 300 cases and participate in another 
500 or so cases which involve the full con- 
sideration of the court. 

In February Chief Justice Parker Lee 
McDonald certified the need for more ju- 
dicial manpower. He noted that the most 
acute need for more judges was at the dis- 
trict courts of appeal. “Despite heroic efforts 
by the district court judges as demonstrated 
by higher disposition rate, the number of 
pending cases has substantially increased,” 
he said. “No district court of appeal judges 
have been added since 1982. Since that time, 
total filings in those courts have increased 
by 25 percent,” he noted. The chief justice 
certified the need for 10 judges at the dis- 
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It used to be that if you performed 
good legal work, clients would 
beat down your door. But today, 
with increased competition and 
client sophistication, good legal 
work alone is not enough. 


Of all the recent changes affecting 


lawyers, none is more controver- 
sial than the subject of marketing. 
To many lawyers, marketing is an 
opportunity long overdue. To others, 
the very idea of marketing is repug- 
nant. They feel it reduces their hard- 
earned professionalism to the level of 
snake oil salesmen and carnival 
hucksters. 


We don’t agree. We view marketing 

as an honest attempt by a law firm 

to match its abilities and strengths to 
the needs of clients. Whether your 
firm needs resource inventories, 
competitor analyses, client surveys, 
positioning, market research, and/or 
general marketing advice, we can help 
you anticipate and meet client needs— 
profitably. When that is accomplished, 
marketing becomes one of the most 
professional things your law firm 

can do. 


Marketing is not Advertising. For 
some law firms, marketing will include 
advertising, but for many—indeed for 
most—it will not. Advertising is simply 
one tool which may be used to achieve 
the goals of a law firm’s marketing 
plan. More important considerations 
which affect the plan are: (1) the 
specific areas of expertise of the law 
firm; (2) the demographic profile 


they 


never taught you 
law school. 


PART TWO OF A SERIES: 


MARKETING LEGAL SERVICES by SusAN RARIDON 


organization, practice philosophy and 
internal culture, marketing is but a 
part of the coordinated whole of a 
successful law firm. 


The end result is not a firm that has 
been reduced to hawking its wares, 
but one elevated to a point where it 
is effectively and profitably meeting 
the needs of a growing number of 
valued clients. 


Whether your marketing objectives 
are defensive (retaining and expand- 
ing your client base), offensive 
(securing and developing new clients), 
or both, our experienced, specialized 
legal marketing services can make the 
difference between success and failure. 


Susan Raridon is a consultant at Altman 
& Weil, Inc. Her practice concentrates 
on marketing and strategic planning 
projects for law firms. A graduate of 
the University of North Carolina at 
Chapel Hill and the University of 
Pennsylvania Law School, Susan 
practiced law at a major Philadelphia 
firm and operated her own market 
research and consulting practice before 
joining Altman & Weil, Inc. She has 
authored marketing-related articles for 
legal publications and lectured exten- 
sively on marketing legal services. 


of the firm’s primary markets; 

(3) economic conditions; (4) client 
developments and industry trends; 
(5) compensation expectations of the 
partners; and (6) the marketing efforts 
employed by competitive law firms. 


A law firm cannot be all things to 
all people. A firm must have a clear 
perspective of its own strengths and 
the needs of prospective clients. It 
must then communicate positively the 
fit between its capabilities and clients’ 
needs. Differentiation of the firm and 
creation of client/service niches are 
essential to marketing legal services 
effectively. 


ALTMAN & WEIL, INC. 
Management Consultants 
To The Legal Profession 


PO Box 472 Ardmore, PA 19003 
215-649-4646 


ABA/net:ABA 1576 
To us, marketing is not an end Offices also in IL: 312-665-6868 
and CA: 415-254-1921 
in itself. Along with compensation, In London (The David Andrews 


management, office technology, Partnership): 01-353-9353 
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trict court level, characterizing the need for 
six of those judges as “acute.” 


What motivates men and women to take 
on such burdens? Money? Appellate. judges 
earn $80,000 at the district level, $85,000 on 
the Supreme Court. Most could be earning 
much more in private practice. Prestige? To 
a degree. But as I pointed out, most people 
have an imperfect understanding of the func- 
tion of appellate courts. No, it is much more 


—it is a sense of duty, an answer to a pro- 


fessional and vocational call to service to 
the public, which is characteristic of judges 
at all levels of Florida’s judiciary. 


All of us, practitioners and citizens, owe 
a special debt of gratitude to the men and 


women of whom much is expected, who con- 
tribute greatly and at considerable self-sac- 
rifice to our system of justice. I am proud 
to be a member of a profession from the 
ranks of which come such truly generous con- 
tributing members of the appellate judici- 


ary. 

I ask all Florida lawyers to be supportive 
of our judiciary. Assist them in any man- 
ner consistent with ethics and profession- 
alism, defend them in situations where they 
cannot defend themselves, advocate their 
election or retention when appropriate and 
educate the public concerning the judicial 
process at every opportunity. In these ways 
we foster the strong, competent and produc- 
tive judiciary that Florida deserves. BJ 


Letters 


Attorney’s Fees 
Under Offers of Judgment 

In the Offers of Judgment article (March 
1988), the author suggests where a claimant 
accepts an offer of judgment (under Rule 
1.442) which is silent on attorney’s fees, and 
where the plaintiff has pled a claim for 
attorney’s fees under a contract, there is no 
entitlement to “post-offer fees” (the author 
presumably referring to-a motion to tax 
fees made after acceptance of the offer). 

The author cites George v. Northcraft, 
476 So.2d 758 (Fla. Sth DCA 1985). That 
case held, among other things, that “attor- 
ney’s fees allowable pursuant to a contract 
is an unliquidated and integral part of the 
damages. . . . As such they are ‘incidental’ 
to the cause of action, like costs.” 

Nearly two years later, the Florida 
Supreme Court rejected that holding in 
Cheek v. McGowan Elec. Supply Co., 511 


So.2d 977 (Fla. 1987), stating that attorney’s. 


fee claims by the prevailing party under 
contractual entitlements are ancillary to 
the main claim, and are to be considered by 
the court (not by the jury) after it is 
determined who the prevailing. party is. 

I would submit: that the correct analysis 
of post-offer requests for attorney’s fees 
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based on contract entitlement is actually 
identical to the author’s analysis of post- 
offer requests for attorney’s fees based on 
statutory entitlement, with the sole excep- 
tion being that a contractual entitlement 
must be pled. 

M. Ross SHULMISTER 
Fort Lauderdale 


| said, “Bring me the statutes.” 
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you will 


You work hard to keep your clients satisfied and Empire Corporate Kits can make that work 
easier. That's because clients want the professional look that our kits provide. But, when you 


choose us, you don't choose s 
use than any other corporate 


Each Corporate Kit includes: 

First annual shareholder minutes ¢ Deluxe, padded 
old silkscreen binder and slipbox ¢ Printed minutes and 
ylaws ¢ Checklist Instructions Worksheets ¢ Pocket 

Seals (that fit in kit) ¢ 20 Lithographed imprinted and 
numbered stock certificates on parch text ¢ State Report to 


determine employment status ¢ foot-noted 
and indexed minutes with subchapter “S” é \ 
Call us today, 


1(800) 432-3028, 
you'll be impressed too. 


CORPORATE KIT COMPANY 


le over substance. Empire offers faster service and is easier to 
. Itis also the most complete. 


¢ IRC plan 1244 « IRC election for section 248 ¢ Idemnifica- 

tion plan ¢ Written statement to organize corporation in 

lieu of minutes and bylaws (printed typewriter print) 

spaced to match your insertion * Federal Application for 

tax I.D. ¢ Federal Foss 2553 for plan 1244 « State Applica- 
tion for State Tax I.D. * Memo pad « Pre-Addressed 
printed envelopes for all forms. 


MPIRE 


We use Federal 


for all overnight 
packages 
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Executive Directions 


Appellate Rules Proposals and the Four-Year Cycle 


The Bar’s Appellate Rules Committee has 
completed its four-year-cycle revision to 
the Appellate Rules. Although none of the 
proposals by the committee will result in ma- 
jor changes in appellate procedure, all of 
them address problems that have surfaced 
after several years of experience under the 
1978 rewrite of the rules. Some of the 
changes proposed by the committee are 
amendments to 

® Rule 9.100(c), to require petitions for 
review of nonfinal administrative action be 
filed within 30 days of rendition of the or- 
der. Currently it is unclear as to the time limi- 
tation for filing those petitions. 

® Rule 9.200(b)(2), to make clear that a 
designating party may provide additional 
copies of the transcript for service on par- 
ties. Currently there is confusion as to 
whether the court reporter must supply all 
copies. 

© Rule 9.310, to remove the necessity for 
a clerk or judge to approve the bond re- 
quired for a stay when neither party objects 
to the bond. 

® Rules 9.020(g), 9.330 and 9.340, to give 
a motion for certification to the Supreme 
Court the same effect as a motion for re- 
hearing or clarification. Current practice gen- 
erally is to file both motions in order to 
extend the time for issuance of mandate and 
the time of rendition. 

Several other proposals of the commit- 
tee are basically “housekeeping” amend- 
ments. For example Rule 9.140(c)(J) cur- 
rently refers erroneously to Rule 3.701. The 
committee’s proposal changes the reference 
to 3.710. 

In addition to the appellate rules revi- 
sions, all of the Supreme Court’s other rules 
of procedure are being revised under the 


_ by John F. Harkness, Jr. 


court’s four-year cycle rule. Florida Rule of 
Judicial Administration 2.130 provides the 
procedure for amending the rules. Although 
emergency amendments are allowed, the gen- 
eral rule is that amendments occur only 
once every four years. Rule 2.130(b) pro- 
vides for the various rules committees and 
directs them to consider all suggestions for 
changing the rules. Anyone can propose an 
amendment, and the committee must advise 
the proponent as well as the Board of Gov- 
ernors and the Supreme Court of the com- 
mittee’s vote on the proposal, a procedure 
outlined in Rule 2.130(b)(6). 

The current four-year cycle began in 1984. 
The committees have considered various pro- 
posals since then, and on September 1, 
1987, all committees were required to sub- 
mit their rules changes to the Board of Gov- 
ernors, according to Rule 2.130(c)(1). The 
Board approved each of the proposed 
changes in January and the committee filed 
its petition in April, showing both the 
committee’s vote and the Board’s vote on 
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each proposal. [See Rule 2.130(c)(2), (c)(3)]. 

Notice of all proposed rule changes is pub- 
lished in the Bar News. Each of you is in- 
vited to review the proposals and to file your 
comments with the court. Oral argument on 
the proposals is scheduled for the first week 
of June, so there still is time for you to pro- 
vide comments. 

After hearing the arguments of the com- 
mittee and others, the court will rule on the 
proposals — probably in the early fall. All 
amendments adopted should be scheduled 
to become effective January 1, 1989, accord- 
ing to Rule 2.130. 

As the four-year cycle comes to a close, 
anew cycle has already begun. The commit- 
tees currently are beginning to consider pro- 
posals that, if approved, will not become 
effective until 1991. Suggestions for needed 
changes are welcomed, and each of you is 
encouraged to participate in the process 
when you perceive a problem. Rule 
2.130(b)(2) provides the basic method for 
you to submit proposals. The various com- 
mittees also have procedures through which 
you can submit your proposals directly to 
them. 

The Appellate Rules Committee is a stand- 
ing Florida Bar committee composed of 70 
attorneys serving three-year staggered 
terms. The committee normally meets four 
times a year. Meetings are usually scheduled 
during the Annual Convention and Mid- 
year Meeting as well as the General Meet- 
ing of Sections and Committees. This com- 
mittee is another example of the volun- 
teerism and sense of duty of attorneys. These 
volunteers take the opportunity to further 
the administration of justice by construc- 
tively participating in the revision process. 
We owe our thanks to these volunteers. BJ 
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The 1987 Edition of Torts, Insurance, Wrongful Death Collected Cases 


and Master Index from FLW, contains the full text of all cases involving torts, insurance, 
and wrongful death decided by the Florida Supreme Court and the District Courts of Appeal 
and reported in The Florida Law Weekly during 1987. Included in the same library bound volume 
is the master index covering cases published during the last four years, 1984 through 1987. Index 
entries cite to The Florida Law Weekly, the official reporter, and the Collected Cases volumes. 
Updated annually, this series provides an expanding desk reference saving hours of library or 


electronic data base time. 


~ Please send: 


___. copies of the 1987 Torts, Insurance and 
Wrongful Death Collected Cases and 4-year 
Master Index. $75.00 plus $4.50 sales 
tax—$79.50. 

Other FLW publications include Workers’ 

Compensation Collected Cases for 1987 and Master 


Index and FLW Annual Cumulative Index, Volume 


Mail to: Judicial and Administrative Research 


Associates, PO. Box 4284, Tallahassee, FL 32315. 
Or call (904) 222-3171 


Contact person: 
Phone Number: 
Payment enclosed. _______ Please bill me. 


THE FLORIDA BAR JOURNAL/MAY 1988 9 


You’d Have To Have All Of These... 
0 at's Ss. 
_ 
- 
di 


Howto 
earn CLE credits 
without burning 

the candle 
both ends. 


Remember how hard you studied in law school? 

All those late nights in the library. .. notebooks 
crammed with class notes. ..volumes of case law. 
All the while, you couldn’t wait to pass the Bar so 
you could stop studying and start practicing. 

Sorry — it’s not that simple. Now that you’re an 
attorney, you still have to study — The Florida Bar 
wants you to take 30 hours of CLE credits in the 
next three years. But thanks to The Fund, it won't 
be half as hard as law school. 

That’s because we offer a complete curriculum 
of courses designed to make it easier than ever for 
attorneys to comply with the new CLE requirements. 

We offer four courses that count for CLE credit 
and are approved by The Florida Bar for Certifica- 
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Setting the 
Record Straight 


An Introduction 


by May L. Cain and William A. Cain 
Guest Editors 


A courthouse sage once stated, “If justice 
prevails, appeal.” If there is any humor 
intended by such pronouncement it arises 
out of the fact that many times justice does 
not prevail because of error. The pre- 
servation and presentation of same is the 
thrust of this issue of the Journal. 

We dedicate this special appellate issue of 
the Journal to all of our predecessors, as 
well as contemporaries, who have labored 
with love to preserve this “nation of laws.” 
Let critics of our profession who accuse 

us of dilatory practices when we attempt to 
protect individual rights, both in criminal and 
civil branches of the law be reminded of the 
language imbedded on the seal of the 
Supreme Court of Florida: sat cito si recte. 
(Soon enough if right or just.) 


It is the intention of this issue to impress 

the Bar with the fact that objections, from 
an appellate standpoint, are not objectionable 
unless the trial lawyer fails to make them. 
That motions in the trial court are of no ef- 
fect, unless a ruling is obtained. That while 


in the heat of battle at the trial level, the 
barrister should be ever mindful that an 
appellate tribunal will be bound in its consid- 
eration of the case by the entire record. That 
questions put to counsel by courts, both at 
the trial and appellate levels, should be 
answered candidly and directly. That extraor- 
dinary circumstances often require the 
employment of extraordinary procedures. 


Appellate lawyers will realize that mere 
language often seems insufficient to fully 
express the intense concern we feel when at- 
tempting to convey the importance of an 
issue to the reader of our briefs. Such is the 
case with us, when at this point, we try to 
thank the justices of the Supreme Court of 
Florida, district courts of appeal judges, 
judges of the United States Court of Appeals, 
Eleventh Circuit, the clerks of the courts, and 
the lawyers who gave of their time and 
efforts to help us assemble this tome. It is 
our sincere opinion that they have made this 
an interesting and educational issue. We trust 
that you, our readers and peers, will 
“PCA” us! 


William A. Cain and May L. Cain, father and daughter, 
practice together in North Miami, as Cain and Cain. 

He received his J.D. in 1946 from DePaul University 
College of Law and is licensed in Florida and Illinois. He 
is an adjunct professor of law at the University of Miami 
School of Law in the trial program. He is amember of the 
Executive Council of the General Practice Section and is 
editor of the General Practice Section column of The 
Florida Bar Journal. 

May L. Cain received her B.A. from Northwestern 
University in 1977 and her J.D. from De Paul University 
College of Law in 1980. She is vice chairperson of the 
Editorial Board of The Florida Bar Journal and serves on 
the Executive Council of the General Practice Section. 


THE FLORIDA BAR JOURNAL/MAY 1988 11 


| 
| 
: 
23 


I. The Trial: The Start of Your Appeal 


ow to guides for protecting 
the record at trial are a dime 
a dozen.! It would appear 
that the dime is seldom spent, however. 
Fully one-third (and perhaps more) of all 
issues raised on appeal are never reached— 
for the same monotonously repeated rea- 
son (familiar to readers of Florida Law 
Weekly everywhere): “The issues were not 
properly preserved for review.” Whether 
this estimated statistic speaks to the com- 
petency of trial lawyers or appellate lawyers 
is an interesting question (although the an- 
swer is not, because it must certainly be that 
the statistic speaks to both), but the ques- 
tion will not detain us here. We will focus 
instead on earning the dime. Our context 
will be the trial of a civil lawsuit (although 
much of what follows can be applied advan- 
tageously to criminal trials as well). 


Protecting the Record at Trial Theory and the General Rule 


We might first ask why it sheuld be nec- 
by Joel D. Eaton essary to spend the dime at all. Arguably 
at least, an error which affects the outcome 
of a trial ought to be correctable on appeal 
as a matter of right—since the broad pur- 
pose of the system, from bottom to top, is 
to ensure that justice is ultimately done ac- 
cording to the law. Why, then, do appellate 
courts decline to correct such errors for the 
failure of trial counsel to jump through the 
requisite procedural hoops? It would seem 
that there should be a simple answer to this 
question in the decisional law, but there is 
not. 

One line of authority has it that appel- 
late courts sit to review the propriety of le- 
gal rulings made by trial judges, and that 
absent the presentation of a specific conten- 
tion below and an adverse ruling upon it, 
there is simply no ruling in the record which 
an appellate court can reverse. See Dober 
v. Worrell, 401 So.2d 1322 (Fla. 1981); 
Coffman v. Kelly, 256 So.2d 79 (Fla. Ist 
DCA 1972). This appears to make consid- 
erable sense, until it is remembered that ap- 
pellate courts retain the authority to reverse 
trial judges for rulings never made—a power 
which they occasionally exercise, when suf- 
ficiently aggravated, under the trade name 
“fundamental error.” See, e.g., Seaboard 
Air Line Railroad Co. v. Strickland, 88 
So.2d 519 (Fla. 1956); Bloch v. Addis, 493 
So.2d 539 (Fla. 3d DCA 1986).2 The answer 
must, therefore, lie elsewhere. 

Another line of authority is bottomed 
upon less philosophical considerations. It 
recognizes that justice has its price in time, 
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effort, and expense, and that practical con- 
straints must, therefore, be imposed upon 
its dispensation. This recognition has given 
rise to the defensible notion (often described 
as the “concept of finality”) that, optimally, 
each case should be tried only once. See 
Dober v. Worrell, 401 So.2d 1322 (Fla. 
1981). This line of authority, therefore, 
places a premium upon correcting all errors 
when they occur, rather than after the 
results are in—and it prohibits a litigant 
from storing up errors in the hope that the 
results will be favorable, and challenging 
them only when the results are adverse. See 
Walt Disney World Co. v. Althouse, 427 
So.2d 1135 (Fla. 5th DCA 1983); Wagner 
v. Nottingham Assoc., 464 So.2d 166 (Fla. 
3d DCA), review denied, 475 So.2d 696 
(Fla. 1985). This line of authority is also 
subject to exception for “fundamental 
error,” however, so it would appear to be 
no more definitive than the first.3 

In any event, because there are far fewer 
appellate decisions which find “fundamen- 
tal error” than there are which simply re- 
peat the familiar litany with which we be- 
gan this article, it is best to treat both lines 
of authority as authoritative; to learn the 
procedural hoops through which one must 
jump; and to jump accordingly. Exactly 
when and how to jump are not always read- 
ily discerned, but these determinations can 
profitably be guided by the following gen- 
eral rule of thumb: requests and objections 
must be specific and vocalized in a timely 
fashion, before the results are in; they must 
be ruled upon; and the written record must 
accurately reflect what has transpired. 

This general rule is easier to state than it 
is to follow in practice, however, and it sub- 
sumes a number of highly technical refine- 
ments necessitated by the differing contexts 
in which it must be applied. In fact, “pro- 
tecting the record” by “preserving error for 
appellate review” is a much more difficult 
task than it might appear to be at first blush. 
The purpose of this article is to make that 
essential task easier by exploring the gen- 
eral rule and its refinements in the several 
contexts in which it must be applied in the 
trial of a lawsuit. Although the familiar will 
not be neglected, our emphasis will be upon 
recent developments in the decisional law. 


Evidentiary Problems 

Since evidentiary problems generate the 
bulk of potential appellate issues at a typi- 
cal trial, that seems as good a place as any 
to begin. The first hoop on this course is en- 


countered when a motion in limine is used 
to obtain an evidentiary ruling in advance 
of trial. While it seems logical that any er- 
ror inherent in a ruling on such a motion 
should be preserved for appellate review, 
logic gives way to a somewhat puzzling rule 
in the appellate courts: if the motion to ex- 
clude the evidence is denied, the party op- 
posing its admission must object again when 
the evidence is offered at trial, or any error 
in admission of the evidence at that time will 
be waived. Swan v. Florida Farm Bureau 
Insurance Co.,404 So.2d 802 (Fla. Sth DCA 


It is best to learn the 
procedural hoops 
through which one 
must jump, and to 
jump accordingly 


1981). The reason expressed for the rule is 
that the trial judge deserves an opportunity 
to rule on the admissibility of the evidence 
in light of what has happened at trial, and 
that “he cannot be left to guess that a gen- 
erally phrased pre-trial objection is still 
[in]valid in the shifting pattern of the actual 
trial.” Swan at 804. It is possible that the 
rule might not be applied if the pretrial ob- 
jection was specific enough and nothing had 
happened at trial that conceivably could 
have changed the trial court’s mind. See, 
e.g., Fincke v. Peeples, 476 So.2d 1319 (Fla. 
4th DCA 1985), review denied, 486 So.2d 
596 (Fla. 1986). However, prudence dictates 
that the objection be made again in all 
cases.4 

Most of the evidentiary rulings which ul- 
timately become subjects of debate at the 
appellate level occur during trial. The pro- 
cedural obstacles to be negotiated in this con- 
text are well settled, and they have not been 
the subject of any significant recent revisions 


in the decisional law—so they will simply 
be summarized here without citation to sup- 
porting authority.> The fundamental rule is, 
of course, that a party opposing admission 
of evidence must object to its admission at 
trial or the party cannot complain of its ad- 
mission on appeal. The objection must be 
made before the evidence is admitted; it 
must be specific enough to alert the trial 
court to a proper ground for exclusion; and 
only those specific grounds urged in the ob- 
jection can be urged as grounds for rever- 
sal on appeal. 

If an objection to an improper question 
is not made before the witness answers it, 
or if an improper answer has been given to 
an otherwise unobjectionable question, the 
proper method to exclude the evidence is 
a motion to strike the answer—and the fail- 
ure to make such a motion will preclude ap- 
pellate review of the admissibility of the evi- 
dence. The motion to strike must also be 
made in a timely fashion. Although the con- 
cept of “timeliness” is somewhat flexible in 
this context, the motion to strike should be 
made while there is still an opportunity for 
the proponent of the evidence to supply ad- 
missible evidence on the subject; if it is de- 
layed beyond that point (for example, af- 
ter the witness has been excused), the de- 
lay is likely to be considered a waiver. Nei- 
ther an objection nor a motion to strike, by 
itself, will be sufficient to preserve an eviden- 
tiary error for appellate review; it is neces- 
sary that a ruling be obtained on the record. 
The failure to obtain a ruling in this con- 
text (indeed, in most other contexts as well) 
or, at minimum, to insist upon a ruling, will 
ordinarily preclude appellate review of the 
error. 

If the trial court erroneously sustains an 
objection or grants a motion to strike, the 
burden of preserving the error for review 
shifts to the proponent of the evidence, and 
different considerations apply. If it is clear 
on the face of the record that the evidence 
was excluded erroneously, nothing needs to 
be done. Ambiguities will be resolved in fa- 
vor of the trial court’s rulings, however, so 
it is best to clear them up on the record. 
When a trial court sustains an objection to 
a question, for example, an obvious prob- 
lem arises from the absence of the answer 
from the record. Because of the omission, 
the appellate court will be unable to deter- 
mine whether the error was harmful or harm- 
less, and affirmance is the inevitable result. 
Excluded evidence which does not other- 
wise appear in the record should, therefore, 


THE FLORIDA BAR JOURNAL/MAY 1988 13 


be proffered; and, as a general rule, the fail- 
ure to make such a proffer (or at least in- 
sist upon the right to proffer) will amount 
to a waiver of any error in the court’s ex- 
clusion of the evidence. _ 

If all of the foregoing were not difficult 
enough, there is a further problem involved 
in properly preserving evidentiary error for 
appellate review: error, once preserved, can 
be “unpreserved” in a number of ways by 
an attorney’s subsequent conduct. For ex- 


Over 


of our 


ample, even though a trial court may have 
erroneously admitted inadmissible evidence 
over a timely, specific and proper objection, 
the error subsequently can be waived if the 
objectionable matter is expanded upon in- 
ordinately on cross-examination. In addi- 
tion, a previously preserved error may be 
waived if the trial court gives a party the op- 
portunity to correct the error, and the op- 
portunity is not taken. In a related context, 
a properly preserved error in the admission 
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of inadmissible evidence may also be ren- 
dered harmless, and thereby waived in prac- 
tical effect, if the same evidence comes in 
without objection at some other point in the 
trial or competent evidence is ultimately ad- 
duced on the same point. 

The converse of this principle of “cured 
error” arises when a party opens the door 
to objectionable evidence. Once a party has 
affirmatively placed inadmissible evidence 
in the record without objection by his op- 
ponent, an appellate court is likely to con- 
sider that a response in kind has been in- 
vited. The result will be a familiar holding 
that, having opened the door to objection- 
able evidence, the party is precluded on ap- 
peal from urging error in the admission of 
similar evidence offered by the other party. 
A related waiver occurs when a party has 
successfully objected to the admission of evi- 
dence, and then allows the previously ex- 
cluded evidence to be later admitted with- 
out objection. The moral of these several ex- 
amples is, of course, that there is a need to 
be both alert and consistent, and that in- 
consistency may often preclude appellate re- 
view. 

A final caution is in order concerning the 
admission of evidence that is not objection- 
able on any conventional ground, but that 
may be rendered irrelevant by the fact that 


it is outside the scope of the issues framed 


by the pleadings. The failure to object to ad- 
mission of such evidence has a significant 
ramification which is often overlooked: it 
will result in a waiver of the well-settled rule 
that a judgment cannot be bottomed on an 
issue neither raised in the pleadings nor tried 
by agreement of the parties. The waiver un- 
der those circumstances is effected by Fla. 
R. Civ. P. 1.190(b), which provides, in es- 
sence, that whenever evidence on “nonis- 
sues” has been admitted without objection, 
the pleadings are amended automatically to 
raise those issues. To avoid this automatic 
posttrial approval of what might otherwise 
have been considered unfair surprise, an at- 
torney must be alert throughout the trial to 
the evidence being offered, and object to the 
admission of all evidence relevant only to 
unpleaded “issues” raised by the facts of the 
case. 


improper Conduct of Counsel 
Evidentiary problems are not the only mat- 
ters arising during the course of a typical 
trial that require prompt and specific action 
to preserve error for appellate review. Im- 
proper remarks made by the trial court or 
the opposing attorney require the same type 
of response. It is well settled that the fail- 
ure to object to these improprieties (or in 


‘rida 33060, 2.0917 Broward 940-126) bree 


appropriate instances to seek a curative in- 
struction as well) will preclude appellate re- 
view of the impropriety. Moreover, merely 
objecting to an improper remark of the op- 
posing attorney may not be enough. If the 
objection is sustained, the attorney has ob- 
tained all that he has requested and is in no 
position to claim that the trial court erred 
as aresult. Before the impropriety of the re- 
mark and its effect on the result can be made 
the subject of appellate review, it is neces- 
sary to make an additional motion, such as 
a motion for a curative instruction, or a mo- 
tion for mistrial, because only the denial of 
such a motion will support appellate review 
of the impropriety. The additional motion 
need not be made, of course, if the initial 
objection is overruled. 

When matter has been injected into the 
trial that is so prejudicial that a fair trial there- 
after is impossible, the remedy is a motion 
for mistrial. The failure to make the motion 
will ordinarily preclude appellate review of 
the impropriety. Merely making the motion, 
however, will not guarantee appellate re- 
view. It will only open the door to appel- 
late inquiry. The remedy is so drastic that 
appellate courts are reluctant to reverse a 
trial court for denying a motion for mistrial. 
It has become fairly well settled as a result 
that the denial of a motion for mistrial will 
not support appellate review of the impropri- 
ety if a less drastic remedy, such as a request 
for a curative instruction, was not sought. 
It is advisable, therefore, to seek cumula- 
tive remedies when prejudicial matter has 
been injected into the trial. 

In addition, like objections and motions 
to strike, a motion for mistrial must be 
made in a timely fashion, or any error in its 
denial will be deemed waived. It is prefer- 
able that the motion be made immediately 
upon the occasion necessitating the motion. 
Although some delay may be tolerated, an 


feasor and his/her insurer. 


peal and Circuit Court. 


attorney should never intentionally delay 
making the motion, and the length of the 
delay will bear considerably upon the ap- 
pellate court’s decision as to whether the er- 
ror was waived by inaction. 

One area which often gives rise to mo- 
tions for mistrial has recently received some 
welcome refinement. Improper closing ar- 
guments are becoming an increasingly fer- 
tile area for obtaining reversals on appeal, 
and the procedural obstacles which have to 
be negotiated to that end have been some- 
what relaxed. Although contemporaneous 
objections and requests for curative instruc- 
tions are still arguably required when im- 


motions for mistrial made at this stage of 
the proceedings (and, arguably, other stages 
of the proceedings as well); deny them af- 
ter trial if the jury has “risen above the er- 
ror”; and grant them after trial if the result 
in the case proves adverse to the movant.® 
At first blush, this recent grant of expanded 
authority to trial courts seems inconsistent 
with the more general rule that errors 
should be corrected when they occur, rather 
than when the results are in. However, as 
long as the motion must be made before the 
results are in (and since mistrials should be 
granted, in any event, only for “incurable” 
errors), the general rule is not subverted. In 
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Failing in either, the argument has no credibility, but with 
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proper statements are made in closing ar- 
gument, motions for mistrial bottomed 
upon those improprieties may now be de- 
layed to the end of the closing argument. 
They cannot be delayed thereafter, however; 
once the jury has been instructed and has 
retired to deliberate, they will be considered 
untimely, and therefore waived. See State 
v. Cumbie, 380 So.2d 1031 (Fla. 1980); Ed 
Ricke & Sons, Inc. v. Green, 468 So.2d 908 
(Fla. 1985). 

Ed Ricke & Sons, Inc. v. Greene now 
also allows trial courts to reserve rulings on 
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addition, the new procedure provides a wel- 
come check upon the not uncommon tac- 
tic of deliberately provoking a mistrial when 
an adverse outcome has become predictable, 
so the general rule—that, optimally, cases 
should be tried only once—would appear 
to be well served. 


Jury Instructions 

Another fertile area for obtaining rever- 
sals on appeal is erroneous jury charges. Al- 
though the debate continues concerning the 
average jurors’ comprehension of the in- 


structions given to them, the fact remains 
that appellate courts are more apt to find 
an erroneous jury charge harmful than al- 
most any other kind of error with which 
they ordinarily are presented. Recognition 
of this fact should provide an impetus for 
careful and thoughtful preparation of pro- 
posed instructions. The proposed charge 
often does not receive the meticulous atten- 
tion it deserves, however, which may explain 
the high rate of reversal for erroneous jury 
charges. 

Since an erroneous jury charge will rarely 
result in a reversal if the error has not been 
properly preserved for review, it is impera- 
tive that the fundamental rule for preserv- 
ing error in this context be scrupulously fol- 
lowed. Reduced to its essentials, Fla. R. Civ. 
P. 1.470(b), provides that a party may not 
claim error in the trial court’s failure to give 
a particular jury instruction unless that 
party has requested the omitted instruction 
in writing. Similarly, a party may not claim 
error in a particular jury instruction that has 
been given unless the party has objected to 
it. Although the surface rigor of the rule is 
occasionally relaxed by appellate courts, re- 
laxation of the rule is never guaranteed, so 
strict compliance with it is highly recom- 
mended. 

As with other objections, objections to 
erroneous jury instructions must be timely 
made, and once the jury retires to deliber- 
ate, an objection at that point is clearly un- 
timely.” And like objections to evidentiary 
matters, general objections to jury charges 
are ordinarily considered insufficient to pre- 
serve error in them; objections must be di- 
rected to particular instructions, and they 
must be specific enough to alert the trial 
court to the precise impropriety in the in- 
struction about which the objecting party 
intends to complain on appeal. A general 
objection to a specific instruction, or an ob- 
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jection to an instruction on a ground other 
than a ground urged for reversal on appeal, 
will be considered insufficient to preserve 
the purported error for review.® 


Verdict Forms and Irregular 
Verdicts 

A carefully prepared verdict form can 
eliminate jury confusion and prevent numer- 
ous potential postverdict problems. Con- 
versely, a sloppily prepared verdict formcan 
lead to both illogical and improper results. 
When an improper verdict is returned be- 
cause the form of the verdict submitted to 
the jury was improper, appellate courts 
place the blame squarely on the attorney, 
not on the jury, and leave the parties pre- 
cisely where the jury has placed them. It is 
essential, therefore, that an objection be in- 
terposed to an improper verdict form to give 
the trial court an opportunity to correct the 
form before it is submitted. If that oppor- 
tunity is not given to the trial court, the pro- 
priety of the verdict form and the result it 
produced ordinarily will not be reviewed on 
appeal. 

Even when the parties have carefully pre- 
pared a proper verdict form, juries occasion- 
ally will return an inconsistent verdict. 
When the findings in the verdict are inter- 
nally contradictory and, therefore, incon- 
sistent on their face, an objection to receipt 
of the verdict is required, and the jury 
should be reinstructed and allowed to re- 
turn a proper verdict. If no objection to the 
inconsistency in the verdict is made before 
the jury is discharged, an appellate court or- 
dinarily will decline to review the impropri- 
ety in the verdict. See Lindquist v. Covert, 
279 So.2d 44 (Fla. 4th DCA 1973); Wiggs 
& Maale Construction Co. v. Harris, 348 
So.2d 914 (Fla. Ist DCA 1977). 

This waiver principle is easy enough to 
understand and apply in the paradigm cases 
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for which it is designed—where a verdict con- 
tains internally contradictory findings. The 
principle is sometimes applied in analogous 
situations which are far less obvious, how- 
ever, so it pays to be alert to its subtleties. 
For example, when a jury awards substan- 
tial damages to a personal injury plaintiff 
and “zero” damages to the plaintiff’s spouse 
on his or her derivative claim (which we will 
assume was supported by undisputed evi- 
dence), the result appears inconsistent. It is 
inconsistent in different respects, however, 
depending upon the point of view from 
which the inconsistency appears. To the de- 
fendant, the result appears inconsistent in 
the sense that the two awards represent un- 
acceptable contradictory findings—liability 
on one claim and no liability on the other. 
If such a contention is to be made, it must 
be made immediately upon receipt of the ver- 
dict, or it will not be entertained on appeal. 
See Holland America Cruises, Inc. v. 
Underwood, 470 So.2d 19 (Fla. 2d DCA 
1985). 

Logically, of course, if a plaintiff intends 
to make the same objection to the verdict— 
that it is internally contradictory—he must 
make that objection upon receipt of the ver- 
dict, or waive the inconsistency in the ver- 
dict. See Savoca v. Sherry Frontenac Hotel 
Operating Co., Inc., 346 So.2d 1207 (Fla. 
3d DCA 1977). However, from the plain- 
tiff’s point of view at least, the more appro- 
priate objection to such a verdict is not that 
it is internally inconsistent, but that it is in- 
consistent with the evidence—i.e., that the 
“zero” award is inadequate, or contrary to 
the evidence, or against the manifest weight 
of the evidence. These grounds are properly 
raised in a motion for new trial and, indeed, 
must be raised in such a motion or appel- 
late review will be precluded. See Kendall 
United Methodist Church v. Cowart, 476 
So.2d 289 (Fla. 3d DCA 1985); Massey v. 
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Netschke, 504 So.2d 1376 (Fla. 4th DCA 
1987); Tabasky v. Dreyfuss, 350 So.2d 520 
(Fla. 3d DCA 1977). Since it would make 
little sense for the recipient of a“zero” dam- 
age award to insist that the same jury which 
has just ignored his undisputed evidence of 
damage be sent out to redeliberate and re- 
turn an internally consistent verdict, it be- 
hooves a plaintiff in this situation not to ob- 
ject to the verdict on the ground that it is 
internally inconsistent, but to reserve his ob- 
jection to the “zero” damage award and re- 
quest a new trial before another jury—one 
which will hopefully be less favorably dis- 
posed toward the defendant. 

If the foregoing seems unnecessarily com- 
plex, the reader was forewarned—and there 
is more. If a jury has returned an improper 
verdict, an appropriate objection has been 
lodged and the jury has been reinstructed, 
the attorney’s task is still not complete. 
When only a portion of a verdict form is re- 
submitted to the jury, a party who fails to 
object to this procedure cannot complain 
on appeal of an improper result caused by 
- the partial resubmission. Chestnut v. Curry, 
316 So.2d 318 (Fla. Ist DCA 1975), cert. de- 
nied, 333 So.2d 462 (Fla. 1976). A similar 
waiver will occur when multiple verdict 
forms are in use, and a party fails to object 
to areturn of less than all the verdict forms 
to the jury after reinstruction. Florida 
Antilles Properties, N.V. v. Rose & Rose 
Inc., 324 So.2d 129 (Fla. 3d DCA 1976). 
The trick, of course, is always pick a jury 
which will return a rational verdict. 


Relief from Verdicts 


Fortunately, rational verdicts are the rule - 


rather than the exception, else the right to 
ajury trial would long ago have lost its con- 
stitutional footing. Exceptions do occur, 
however, and devices, therefore, exist for ob- 
taining relief from verdicts which do not 
square with the evidence. Once again, how- 
ever, these devices come in the form of rig- 
orous procedural hoops, and relief from an 
irrational verdict requires precision jump- 
ing. In essence, in order to preserve the is- 
sue of the sufficiency of the evidence to sup- 
port a jury’s verdict, a party should move 
for a directed verdict at the close of the evi- 
dence submitted by the adverse party. If the 
motion is denied or the court reserves rul- 
ing, the motion should be renewed at the 
close of all the evidence. These motions 
must state specific grounds, and the failure 
to articulate a particular ground may result 
in the waiver of that ground as a basis for 
judgment on appeal. If the motion made at 
the close of the evidence is once again de- 
nied or the court reserves ruling, the mov- 


ant must also file a timely motion for judg- 
ment in accordance with the prior motion 
for directed verdict after the verdict is re- 
turned. The failure to perfect each step may 
preclude appellate review. See Fla. R. Civ. 
P. 1.480; 6551 Collins Avenue Corp. v. 
Millen, 104 So.2d 337 (Fla. 1958); Wagner 
v. Nottingham Assoc., 464 So.2d 166 (Fla. 
3d DCA), review denied, 475 So.2d 696 
(Fla. 1985). 

When no motion for a directed verdict 
has been made (or one of the requisite steps 
has been omitted), the question of the suf- 
ficiency of the evidence to support a jury ver- 
dict may be preserved for appellate review 
by filing a motion for new trial on the 


If ajury has returned 
an improper verdict, 
an appropriate 
objection has been 
lodged and the jury has 
been reinstructed, the 
attorney’s task is still 
not complete 


ground that the verdict is contrary to the 
evidence or to the manifest weight of the evi- 
dence. See Ruth v. Sorensen, 104 So.2d 10 
(Fla. 1958). Because of the omitted motion 
for directed verdict, however, the appellant 
cannot obtain a judgment in his favor if he 
is successful; the most to which he will be 
entitled is a new trial. See General Motors 
Acceptance Corp. v. City of Miami Beach, 
420 So.2d 601 (Fla. 3d DCA 1982), review 
denied, 431 So.2d 988 (Fla. 1983). 

Even if the proper motions for directed 
verdict have been made, some matters sim- 
ply cannot be raised until after the verdict 
is in, because they relate to the verdict it- 
self. Those types of complaints—such as in- 
adequacy or excessiveness of damages, ju- 
ror misconduct during deliberations, or a 
contention that (although supported by the 
evidence) the verdict is against the manifest 
weight of the evidence—must be raised spe- 
cifically in a motion for new trial or appel- 
late review of the impropriety in the jury’s 
verdict will be precluded. See Tabasky v. 
Dreyfuss, 350 So.2d 520 (Fla. 3rd DCA 
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1977); Vega v. Cosmopolitan Mutual Insur- 
ance Co., 336 So.2d 660 (Fla. 3d DCA 
1976). 

It is worth emphasizing, however, that a 
motion for new trial is no substitute for the 
preservation of error during trial. A trial 
court has no greater authority than an ap- 
pellate court to order a new trial for an er- 
ror which was not properly preserved be- 
fore the results were handed in. As a result, 
although a motion for new trial is a perfectly 
proper vehicle for asking a trial court to re- 
consider rulings which it made during the 
course of the trial, it is no place to challenge 
an error for the first time. Appellate courts 
will not consider such challenges on appeal, 
and they will ordinarily reverse trial courts 
which have granted new trials on grounds 
which could have been raised before verdict, 
but were not. See Sears Roebuck & Co. v. 
Jackson, 433 So.2d 1319 (Fla. 3d DCA 
1983); Wasden v. Seaboard Coast Line Rail- 
road Co., 474 So.2d 825 (Fla. 2d DCA 
1985), review denied, 484 So.2d 9 (Fla. 
1986). 


The “Two Issue Rule” 

All of which returns us to what we said 
at the outset: requests and objections must 
be specific and vocalized in a timely fash- 
ion, before the results are in (unless, as we 
have seen, they are directed at the results 
themselves); they must be ruled upon; and 
the written record must accurately reflect 
both the complaints and the rulings. Unfor- 
tunately, no matter how carefully this gen- 
eral admonition may have been heeded dur- 
ing trial, there is a final procedural hoop lurk- 
ing at the conclusion of the proceedings, the 
negotiation of which has often proven fa- 
tal to meaningful appellate review. Al- 
though somewhat innocuously labelled sim- 
ply as the “two issue rule,” this trap can de- 
stroy the best laid plans of the most com- 
petent trial lawyer. 

The rule can be summarized as follows: 
whenever two or more issues (one of which 
will be determinative of the case) are sub- 
mitted without objection to a jury for reso- 
lution on a general verdict form, an appel- 
late court must affirm the judgment entered 
on the verdict as long as there is evidence 
to support one of the theories (or no error 
with respect to one of the theories), even if 
there is no evidence to support the other (or 
there is error with respect to the other). 
Colonial Stores, Inc. v. Scarbrough, 355 
So.2d 1181 (Fla. 1978); Whitman v. 
Castlewood International Corp., 383 So.2d 
618 (Fla. 1980). The only way to avoid the 
trap is to object to the submission of the 
general verdict form when multiple issues 


are involved, and request that a special 
verdict form delineating the separate issues 
be submitted to the jury. 

The rationale initially advanced for the 
rule was a simple one—that the burden was 
on an appellant to demonstrate that a given 
error adversely affected the result—a dem- 
onstration which could not be made when 
the general verdict rested independently on 
a second, error-free foundation. The rule 
was, therefore, consistent with the general 
rule that, optimally, cases should be tried 
only once (unless a demonstrably prejudi- 
cial error occurred despite a specific attempt 
to prevent or correct it). As a result, the 
lower appellate courts carried the rule to its 
logical extreme, applying it broadly to ef- 
fect waivers in numerous situations quite dif- 
ferent than the cases involving “multiple theo- 
ries of liability” which gave rise to the rule 
in the Supreme Court. For example, in 
Gonzalez v. Leon, 511 So.2d 606 (Fla. 3d 
DCA 1987), a negligence case, the court re- 
fused to reverse a judgment entered on ade- 
fense verdict, notwithstanding that erro- 
neous instructions were given on the issue 
of causation, since the jury’s verdict may 
have rested upon a finding of no negligence. 
Similarly, in Barhoush v. Louis, 452 So.2d 
1075 (Fla. 4th DCA), review dismissed, 458 
So.2d 271 (Fla. 1984), the court applied the 
“two issue rule” to find harmless an alleged 
error in restricting cross-examination of the 
plaintiff's economist, when the single lump- 
sum damage award was separately sup- 
ported by intangible damage elements not 
affected by the alleged error. 

This expansive reading of the “two issue 
rule” was anticipated in 1984, and the fol- 
lowing advice was given then:° 
Since the rule is a relative newcomer to Florida 
jurisprudence, the extent of its reach is not yet 


fully defined. It is clear from the decisions to date 
that it will be applied whenever multiple theories 


of liability are submitted for resolution on a gen- 
eral verdict form. Beyond this, the domain of the 
monster is largely uncharted. Carried to its logi- 
cal extreme, the rule could be applied to effect 
a waiver in a simple “single issue” negligence case, 
when the verdict form did not require separate 
findings as to each element of the tort. ... 
Carrying the rule to its logical extreme ultimately 
will result in discontinuance of the time-honored 
use of a general verdict form in even simple neg- 
ligence cases (absent agreement of counsel), and 
it is unlikely that the Supreme Court intended its 
adoption of the two issue rule to have that effect. 
Until the Supreme Court speaks more definitively 
concerning the scope of the rule, however, an at- 
torney who anticipates an adverse jury verdict, 
and who desires to prevent a subsequent waiver 
of all previously preserved errors, should request 
a special verdict form that contains separate find- 
ings on at least those issues and subissues to which 
the previously preserved errors relate. 

Since that advice was penned, the Su- 
preme Court has spoken; unfortunately, it 
did not speak definitively, so the advice re- 
mains sound. 

The opportunity to clarify the reach of 
the “two issue rule” was afforded in First 
Interstate Development Corp. v. Ablanedo, 
511 So.2d 536 (Fla. 1987). In that case, two 
separate fraud claims (each of which sup- 
ported its own separate damage award) 
were submitted to a jury for resolution; the 
general verdict form contained a single line 
for the damages on both claims. The jury 
returned verdicts for the multiple plaintiffs 
and assessed their damages in lump sum 
amounts. On appeal, the Fifth District held 
that the evidence was insufficient to support 
submission of the first fraud claim to the 
jury, and that the defendants were, there- 
fore, entitled to judgment on that claim. It 
found the evidence sufficient to support the 
jury’s findings of liability on the second 
fraud claim, however. Because only a sin- 
gle damage award had been made for both 
claims, the court was confronted with the 
“two issue rule.” After determining that the 


evidence of damage caused by the second 
fraud was sufficient by itself to support the 
total damages awarded, the court held that 
it was required to affirm the plaintiffs’ judg- 
ments because the defendants could not dem- 
onstrate that the erroneous submission of 
the first claim had caused them prejudice. 
This holding was consistent with the ration- 
ale upon which the Supreme Court had in- 
itially rested the “two issue rule.” 

The Supreme Court accepted discretion- 

ary review of the district court’s decision, 
however, and quashed the court’s holding 
on the “two-issue rule,” with the following 
explanation (511 So.2d at 538): 
[The two issue] rule applies to those actions that 
can be brought on two theories of liability, but 
where a single basis for damages applies. For in- 
stance, in products liability, the claim can be 
brought on both negligence and breach of implied 
warranty, but the measure of damages for the re- 
sulting personal injury is the same. That is not 
the circumstance in the instant case. Here, the 
[first] fraud claim ... is distinct from the [sec- 
ond] claim. ... Each claim is distinct and has 
a separate measure of damages. Finding liabil- 
ity on one claim does not entitle the respondents 
to receive the total amount of damages attribut- 
able to both theories of liability. We will not pre- 
sume that petitioners were not prejudiced by the 
improper submission of the [first claim] to the 
jury. Consequently, the jury’s compensatory dam- 
age award must be reversed. 

The difficulty with this explanation is that 
it merely draws an arbitrary line between 
two types of procedural ambiguity, both of 
which fall squarely within the rationale in- 
itially articulated for the rule, and it an- 
nounces no new rationale for the rule. It is, 
therefore, clear enough at this point that the 
rule will be applied in cases involving mul- 
tiple theories of liability giving rise to a sin- 
gle set of damages, and that it will not be 
applied in cases involving multiple theories 
of liability giving rise to independent sets 
of damages—but what of all the other types 
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of procedural ambiguity which fall within 
the rationale of the rule, like those disposed 
of in Gonzalez and Barhoush? There is no 
clear answer to that question in Ablanedo, 
and until the “two issue rule” is given a dif- 
ferent rationale (or some more definitive 
boundaries), the reach of the rule will re- 
main as ambiguous as the ambiguities which 
it was originally designed to put to rest. The 
initial advice, therefore, remains sound: to 
prevent a subsequent waiver of all previ- 
ously-preserved errors, a request for a spe- 
cial interrogatory verdict form isolating all 
issues potentially affected by those errors 
is a must. 

And now we come to the real point of this 
article: by now at least, it should be no se- 
cret that an appellate lawyer’s success de- 
pends in large measure, not upon the law- 
yer’s own skills, but upon the skills of the 
trial lawyer charged with the task of jump- 
ing through the hoops. So thanks for spend- 
ing the dime. BJ 


'One of those inexpensive guides can be 
found in Eaton, Making a Proper Record, Ch. 
6, Froriwa Civit TRIAL Practice (3d Ed. 1984), 
from which this article has been adapted. Read- 
ers of that chapter will recognize some of what 
follows. The chapter is now somewhat outdated, 
however, and our purpose here is to update it— 
so prior readers may find it profitable to read on, 
notwithstanding the occasional repetition which 
will be encountered. 

2 The exercise of this power is not always con- 
sistent. Compare Bould v. Touchette, 349 So.2d 
1181 (Fla. 1977) (failure to object to particular 
damage instruction waives the error and author- 
izes the recovery of damages which plaintiff is not 
otherwise legally entitled to recover), with Marks 
v. Delcastillo, 386 So.2d 1259 (Fla. 3d D.C.A. 
1980), review denied, 397 So.2d 778 (Fla. 1981) 
(damage instruction authorizing recovery of dam- 
ages which plaintiff is not legally entitled to re- 
cover is fundamental error, correctable on appeal 
notwithstanding absence of objection below). 
Compare 6551 Collins Avenue Corp. v. Millen, 
104 So.2d 337 (Fla. 1958) (defendant who fails 


to move for directed verdict at close of evidence 
cannot challenge sufficiency of evidence to sup- 
port plaintiff’s verdict on appeal), with Fee, 
Parker & Lloyd, P.A. v. Sullivan, 379 So.2d 412 
(Fla. 4th D.C.A.), cert. denied, 388 So.2d 1119 
(Fla. 1980) (verdict for plaintiff “fundamental er- 
ror” where plainly disproved by evidence; defen- 
dant entitled to judgment on appeal notwithstand- 
ing failure to move for directed verdict at close 
of evidence). 

3 There is a related line of authority which 
reasons that the failure to complain of an error 
when it occurs constitutes an “intentional trial tac- 
tic” which, under familiar principles of estoppel, 
prevents a change of position after-the-fact. See, 
e.g., Nelson v. Reliance Insurance Co., 368 So.2d 
361 (Fla. 4th D.C.A. 1978). While it is dubious 
that the failure to preserve error for appellate re- 
view is always an “intentional trial tactic,” this 
line of authority at least has the virtue of pre- 
venting such intentional gamesmanship, albeit at 
the expense of the ignorant or inadvertent fail- 
ure to recognize error when it occurs. 

4If a pretrial motion in limine made by an 
opponent has been granted, there apparently is 
no requirement that an attempt be made to in- 
troduce the evidence formally at trial; and such 
arule would make little sense, since it would sub- 
vert the purpose of obtaining a pretrial ruling in 
the first place. (This statement is subject to the 
caveat that the excluded evidence at least should 
be proffered for the record in some form, for rea- 
sons that will be discussed below.) Nevertheless, 
if the proponent of the evidence that has been 
ruled inadmissible prior to trial believes that sub- 
sequent developments at trial have made the evi- 
dence admissible, he should offer the evidence 
again (out of the hearing of the jury), or he may 
be precluded from urging error in the exclusion 
of the evidence, at least on the ground that sub- 
sequent events required a change in the pretrial 
ruling. 

5 Elaboration and supporting authority can 
be found in Eaton, supra n. 1. 

6 As a matter of form, the grant of such a re- 
served motion is the grant of a motion for mis- 
trial. As a matter of substance, however, the grant- 
ing of such a motion is the granting of a new trial, 
so such orders are appealable. See Ed Ricke & 
Sons, Inc. v. Greene, 468 So.2d 908 (Fla. 1985). 
Compare Gibson v. Troxel, 453 So.2d 1160 (Fla. 
4th D.C.A. 1984). 

7 Florida lawyers practicing in federal courts 


must learn two “timeliness” rules. Under Fla. R. 
Civ. P. 1.470(b), requests and objections must be 
made at the “charge conference” required by the 
rule, and need not be reiterated after the charge 
is read to the jury. Fed. R. Civ. P. 51, does not 
require a charge conference, and, therefore, re- 
quires both parties to object to the charge after 
it is read, and before the jury retires to deliber- 
ate. Federal appellate courts will occasionally over- 
look the post-charge-objection requirement if ob- 
jections have been made and reported at a pre- 
charge charge conference, but the safer practice 
is literal compliance with the rule. 

8 Counsel must also be alert when the settled 
charge is finally read. If the trial court misreads 
a jury instruction, the error must be brought to 
its attention in time for it to be corrected, or ap- 
pellate review will be precluded. See Klepper v. 
J. C. Penney Co., Inc., 340 So.2d 1170 (Fla. 4th 
D.C.A. 1977). This waiver principle is relaxed 
somewhat when a trial court has agreed to give 
an instruction but has omitted reading a portion 
of it; in that circumstance, no contemporaneous 
objection would appear to be necessary to pre- 
serve the error for review. See LaRussa v. Vetro, 
254 So.2d 537 (Fla. 1971). The better practice, 
of course, is to bring both misreadings and omis- 
sions to the attention of the trial court to ensure 
that the jury is properly instructed. 

9 Eaton, supra n. 1, p. 137. 


Joel D. Eaton practices civil appel- 
late practice in Florida and related fed- 
eral appellate courts as a partner with 
Podhurst Orseck Parks Josefsberg 
Eaton Meadow & Olin, P.A., Miami. 
He received his B.A. in English from 
Yale University in 1965 and J.D. cum 
laude from Harvard Law School in 
1975. He spent seven years as a naval 
aviator before returning to law school 
to earn his law degree. 
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Il. From Florida 


’s High Courts 


From DCA Judge to Justice: 


Subtle 


here are many similarities in the 

work of a district court of appeal 

judge and that of a Supreme 
Court justice. The manner in which cases 
are decided and opinions are drafted is es- 
sentially the same. Yet, having now been a 
member of the Supreme Court for approxi- 
mately one year, I can see several subtle but 
distinct differences. 

At the outset, I am impressed by how 
many cases come before us in which the mer- 
its of both sides are so evenly drawn. Of 
course, the district courts of appeal also de- 
cide close cases. However, in a substantial 
number of cases that I observed as a dis- 
trict court judge, the outcome was predict- 
_ able because the law pertinent to the issues 

involved dictated only one result regardless 
of the composition of the judicial panel. 

Upon reflection, I should not have been 
surprised at this distinction. The losing liti- 
gant has an appeal of right to the district 
court of appeal. However, with few excep- 
tions, primarily death penalty appeals, the 
cases reaching the Supreme Court have 


by Justice Stephen H. Grimes 


come as a result of two appellate courts 
reaching opposite conclusions or because 
of questions that are certified to be of great 
public importance. Thus, the district courts 
of appeal have performed their task of cor- 
recting errors, while those cases involving 
close questions of legal policy have arrived 
at the Supreme Court. 

The phenomenon of more close cases 
helps to explain why the decision-making 
process at the Supreme Court is more time 
consuming. Another factor is that seven, 
rather than three, judges participate in each 
decision. In any event, I find that the abil- 
ity to reach a consensus is more difficult. 
Furthermore, even among those who may 
agree on a position, there is often disagree- 
ment as to how to write the opinion. This 
is not said as criticism of my fellow justices; 
all of them are dedicated jurists who are seek- 
ing to reach just decisions based upon their 
perceptions of the law. However, from a 
practical standpoint, these differences of 
opinion mean longer conferences, more 
drafts, and inevitably, in some instances, 
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more delay. 

In my new position, I have had to become 
familiar with a few areas of law to which 
[had previously given little attention. Fore- 
most among these is applying the criteria 
for sentencing in death penalty cases. It is 
often difficult to harmonize the many cases 
involving the application of aggravating and 
mitigating circumstances. In addition, the 
review of Public Service Commission cases 
presents a unique challenge because it be- 
comes necessary to learn a different termi- 
nology and to acquire an understanding of 
new technical concepts. The occasional 
bond validation also requires research in un- 
familiar territory. 

I have also been surprised at how much 
of each justice’s time is involved in matters 
not directly related to the deciding of civil 
and criminal cases. Because of its supervi- 
sory role over the courts of Florida, the Su- 
preme Court engages in a number of unique 
activities. Thus, the court rules on many mat- 
ters of lawyer discipline and passes on all 
changes to the Rules Regulating The Flor- 
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ida Bar. The court also supervises the Board 
of Bar Examiners and passes on all petitions 
concerning bar admissions. The court prom- 
ulgates the various rules of court procedure 
and must approve all amendments. The 
same is true for the standard jury instruc- 
tions in both civil and criminal cases. In ad- 
dition, the court periodically promulgates 
rules necessary to implement new programs 
established by the legislature. Recent exam- 
ples of these may be seen in the new rules 
on mediation and arbitration and the rules 
pertaining to enforcement of child support. 

In addition to becoming adjusted to dif- 
ferences in the work, I have also had to de- 
cide what position to take with respect to 
existing precedent with which I disagree. In 
the past, the Supreme Court has made cer- 
tain decisions that I would not have made 
had I been on the court at the time. Because 
of changes in personnel, my view might now 
prevail. Yet, in the interest of predictabil- 
ity and stare decisis, the legal position of 


the court should not always change every 
time a new judge comes on board. While 
the position of the court will necessarily un- 
dergo gradual changes which reflect the le- 
gal philosophies of its judges, it is my be- 
lief that the court should proceed cautiously 
and only recede from prior precedent when 
the need is clearly indicated. This is particu- 
larly true in the case of recently established 
precedent. As aconsequence, I have already 
voted in several cases contrary to my per- 
sonal view of what might be the better rule. 
Of course, I retain the right to vote to over- 
rule an established precedent if I believe it 
to be particularly harmful. In the final analy- 
sis, when the law changes, as it must in or- 
der to continue to meet the needs of society, 
I hope that it will do so only in an ordered 
and deliberate manner. 


In the meantime, I continue to be excited 
by the challenge of the position and sobered 
by its responsibility. BJ 


BENCH NOTES 


Appellate courts will continue to make the necessary 
decisions and issue their opinions. But the greatly 
increased caseloads impair the ability of the judges to 
spend the time desired for collegial review. Moreover, 
even those who ambitiously read at home are finding it 
nearly impossible to stay current with the proliferation of 
“required” reading. 

JUDGE JOHN M. SCHES 
Second District Court of Appeal 


Justice Stephen H. Grimes was ap- 
pointed to the Supreme Court of Flor- 
ida in 1987, having served as a judge 
with the Second District Court of Ap- 
peal since 1973. During 1978-80, he was 
chief judge of that district court. Ear- 
lier he practiced law with Holland & 
Knight. During 1978-80 he was chair- 
man of the Florida Conference of Dis- 
trict Court of Appeal Judges. 


The Seal of the Supreme Court of Florida 


. +» We canonize the courthouse as the temple of justice. There is no more appropri- 
ate justification for this than the fact that it is the only place we know where the rich 
and poor, the good and the vicious, the rake and the rascal — in fact every category 
of social rectitude and social delinquent — may enter its portal with the assurance 
that they may controvert their differences in calm and dispassionate environment 
before an impartial judge and have their rights adjudicated ir: a fair and just manner. 
Such a pattern for administering justice inspires confidence. The legend on the seal 


of this court — “sat cito si recte” (soon enough if right or just) —embossed on the 
floor in the rotunda of this building, encourages devotion to such a pattern. Litiga- 
tion guided by it makes the courthouse the temple of justice. When judges permit 
their emotions or the misapplication of legal principles to shunt them away from it, 
they must be reversed. The judge must above all be neutral and his neutrality should 
be of the tough variety that will not bend or break under Stress. 


— Williams v. State, 143 So.2d 484 (Fla. 1962) 
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II. From Florida’s 


High Courts 


From Trial Court Drama 
Subdued Oral Argument 


here are some very striking dif- 

ferences between sitting as a trial 

- judge on the circuit court and sit- 

ting as a justice of the Florida Supreme 
Court. 

Having battled in the trial courts for all 
of my 25 years as a practicing attorney be- 
fore being appointed to the circuit court, I 
had enjoyed the drama of the trial setting. 
The judge, attorneys, litigants, jurors and 
witnesses all combined to create an atmos- 
phere that radiated the excitement of a trial. 
To me this was what the practice of law was 
all about. 

When the time came to shift gears in my 
career, I turned to the trial bench because 
it would allow me to continue to share in 
that atmosphere of drama in human events. 
I miss it. I am a “people person” and enjoy 
being in the courtroom participating in that 
drama. 

Arguments before the Supreme Court are 
subdued, scholarly, and lack the dramatic 
highs and lows of the trial scene. There is 
none of the unexpected or the drama of the 
trial. No witnesses to cry on the witness 
stand; no hysterics which would call for the 
summoning of a bailiff to restore order. Ap- 
pellate arguments are very docile, to say the 
least. This was the immediate difference that 
I noticed when Governor Martinez elevated 
me to the Supreme Court in January of 
1987. 


by Justice Gerald Kogan 


When I ruled on the trial bench, that rul- 
ing affected only the litigants before me. The 
ruling carried no precedential weight and 
only applied to that one case, not even af- 
fecting the judge down the hall. However, 
when the Supreme Court rules, that ruling 
reverberates throughout the state and 12 mil- 
lion Florida residents are affected by it. One 
must not only consider the effect on the par- 
ties before the court, but also the wide-rang- 
ing ramifications of the ruling. 

On the trial court, the judge calls all the 
shots, makes all the decisions, and is solely 
responsible for what happens in that court. 
On the contrary, when the Supreme Court 
accepts a case seven people consider the is- 
sues and it takes four justices to decide the 
questions involved in the case. You must sit 
down and discuss the case with the rest of 
the court and listen to their ideas. The ad- 
vantage of this method over the singular 
method used by the trial judge is that seven 
heads can be better than one. Your fellow 
justices give input that will make the deci- 
sion easier. They have many years in both 
the practice of law and sitting on the bench, 
which is extremely valuable in the decision- 
making process. While this gives you the ad- 
vantage over your trial counterpart, it often 
causes you to compromise on some issues 
in order to get the required majority to pro- 
duce an opinion. This, of course, is neces- 
sary because if everyone went his own way, 


BENCH NOTES 


An attorney imperils the force and value of oral 
' presentation if he or she attempts to impress the court 
with intellectual alacrity by offering a response in anticipa- 
tion of the entire question. 


JUDGE RICHARD H. FRANK 
Second District Court of Appeal 


some cases would be impossible to resolve. 

I enjoyed discussing and debating the law 
with the attorneys appearing before me on 
the trial level. I would spend whatever time 
was required to develop issues with them, 
putting our collective thoughts together to 
help me think through the problem. 

However, now I must share this question 
and answer process with six others and our 
time is limited. I can no longer explore the 
issues to the fullest extent in oral.argument 
with the attorneys as I would like. After all, 
there are six other justices who also want 
to ask questions and time, of necessity, must 
be limited. 

While I miss the trial court, I realize that 
this is a new challenge for me and one which 
overall carries with it an even greater respon- 
sibility. 

I look forward to meeting that challenge. 


Justice Gerald Kogan was appointed 
to the Supreme Court of Florida in 
1987 after having been a judge with the 
11th Judicial Circuit. Prior to his 
circuit judgeship, he was an assistant 
state attorney in the Dade County 
State Attorney's Office, becoming that 
Ooffice’s chief prosecutor of the homi- 
cide and capital crimes division. In 
1967, he left the state attorney’s office 
to enter private practice. He received 
his J.D. from the University of Miami 
School of Law. 
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II. From Florida’s 


High Courts 


Oral Arguments 


and Written Briefs 
DCA Judges Comment 


his article reveals “unwritten” 

maxims of oral and written ad- 

vocacy as conveyed to the 
author by judges from each of the five dis- 
trict courts of appeal.! Although the five 
districts are governed by the same Florida 
Rules of Appellate Procedure, there are 
policies, preferences, and philosophies that 
differ markedly from district to district and 
from judge to judge. 


Oral Advocacy 

The decision whether to request oral ar- 
gument begins with consideration of Flor- 
ida Rules of Appellate Procedure 9.320, 
which provides that oral argument “may 
be permitted in any proceeding.” In other 
words, oral argument is not a matter of 
right. The rule further provides that a party 
may request oral argument by a separate 
document served not later than the time 
the last brief of that party is due. The rule 
allows the appellate court to “require, limit, 
expand or dispense with oral argument.” 

The First District screens final appeals 
for oral argument. Any case will be set for 
oral argument upon the request of any 
panel member. According to Chief Judge 
Larry G. Smith, “The reasons [for setting 
oral argument] are many, including the ex- 
istence of some novel or particularly diffi- 
cult or uncertain area of the law, or a new, 
novel or unusual factual situation, or the 
appearance of some other unusual legal com- 
plexity in the case.” Although counsel tend 
to read much into the court’s decision 


by Paul Morris 


i 
| 
whether to set a case, Judge Smith warns 
that no single conclusion can be drawn by 
the parties from the court’s decision. 

According to the judges interviewed from 
the Second, Third, and Fourth Districts, 
those courts grant oral argument in every 
final appeal when requested by counsel. 
Oral argument procedures for nonfinal ap- 
peals, writs and motions may vary from 
district to district. 

The Fifth District grants oral argument 
whenever requested in final appeals, with 
the exception of domestic relations cases. 
Chief Judge Frank D. Upchurch advised: 
“As the chief judge, I screen domestic rela- 
tions cases. We have done that because of 
Canakaris.” 2 

Counsel may wonder whether oral argu- 
ment makes a difference and whether 
judges have made up their minds prior to 
hearing argument. “I used to ask myself 
the same question,” said Judge Daniel S. 
Pearson, of the Third District. “A good 
part of my practice was in the old Fifth 
Circuit. From my standpoint here, it makes 
a huge difference, and I think it is because 
the written word is not always accurate or 
precise even in the hands of the good writer, 
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and in the hands of the poor writers, it is 
entirely ineffective. Oftentimes there is a 
point there that simply is not being ex- 
pressed. With oral argument, within min- 
utes, here it comes; the point is out; and a 
single question can do it and clear up the 
confusion that arises from briefs.” 

Nearly all the judges concurred that oral 
argument is a valuable tool. Judge Winifred 
Sharp of the Fifth District subscribes to 
the view that counsel should never waive 
argument in a difficult case, because her 
experience has been that argument has 
changed the outcome of a significant num- 
ber of cases. Several judges would go fur- 
ther, suggesting that if counsel deems the 
case worthy of review, it should be deemed 
worthy of argument.? 

Nevertheless, some judges found that a 
good percentage of oral arguments are not 
helpful, particularly when, as Judge 
Upchurch remarked, “The attorneys are 
more interested in what they want to tell 
us than in what we want to hear. By con- 
trast, however, the appellate specialists seem 
to have a more flexible posture.” Overall, 
according to Chief Judge Paul W. Danahy 
of the Second District, counsel are doing 
a good job of exercising discretion in se- 
lecting which cases to argue. 

In preparing for oral argument, the 
judges advise that there are several reasons 
why counsel should think twice about di- 
recting argument to any particular judge. 
First, that judge may not be on the panel. 
Each district randomly rotates panels. Sec- 
ond, advance notice of panels is only given 


by the Fourth and Fifth Districts.> Third, 
some judges are offended when counsel con- 
centrates on only one member of the panel.® 
Finally, the odds of committing a faux pas 
may be increased. For example, one attor- 
ney stepped up to the lectern in the Third 
District and confidently referred Judge 
Daniel Pearson to the opinion he wrote 
in 1979. Judge Pearson politely pointed out 
that he was not on the court at that time. 
The opinion referred to had been authored 
by retired Judge Tillman Pearson.’ 

Chief Judge Larry Smith of the First Dis- 
trict has noticed that at oral argument, coun- 
sel too often fail to construct an argument 
and instead attempt a shorthand version 
of what has been better stated in the brief. 
On the other extreme, counsel often take 
the “shotgun” approach. 

Judge Danahy notes that the oral argu- 
ment process is impeded when counsel re- 
lies upon supplemental authority at the ar- 
gument without first having notified op- 
posing counsel. Judge Wilkie D. Ferguson, 
Jr., of the Third District and Judge James 
C. Dauksch, Jr., of the Fifth District both 
complain about attorneys who answer ques- 
tions with: “I was not the trial lawyer.” Coun- 
sel have a responsibility to know the perti- 
nent facts and law regardless of lack of par- 
ticipation in the lower court. 


Written Advocacy 

The judges’ recurring complaints are: 
Briefs not being brief; inadequate research; 
typographical errors; and misspellings.® 
Chief Judge Smith adds, “As for briefs, 
aside from the usual problems associated 
with lack of adequate research and care 
in preparation, perhaps the most glaring 
(and, I might add, judge-infuriating) prob- 
lem is the practice followed by some attor- 
neys in the restating and argument of the 
issues in a sequence and under a heading 
different than that used by the appellant, 
without proper indexing, and without ex- 
planation of where the response to specific 
points raised by the appellant may be 
found.” 

Judge Danahy requests that lawyers re- 
frain from sending orders with motions be- 
cause the Second District judges write their 
own. Judge Danahy reminds the Second 
District practitioners of the court’s pub- 
lished orders regarding sanctions and mo- 
tions for rehearing.? 


Lack of candor in the facts and law is 


the greatest concern of Third District Chief 
Judge Alan Schwartz: “All other gripes pale 
by comparison.” Judge Phillip A. Hubbart 
of the Third District is disturbed by the 
unprepared lawyer as well as by the law- 


| BENCH NOTES 


Given the large volume of appeals today and the ie 
enormous complexity of the law, I think the best service 
to the appellate court which a lawyer can perform is to _ 
write a well-thought-out, well-researched brief andto give 
an outstanding, informative oral argument on behalf of _ 
the client. Cases which are well briefed and well argued 
are a pleasure for the court to decide; on the other hand, 
cases which are poorly briefed and poorly argued are 
often unnecessarily time-consuming and difficult for the _ 
court to determine. Stated differently, the well-prepared _ 
lawyer is the appellate court’s friend, and the ill-prepared _| 
lawyer is the appellate court's bane. 


JUDGE PHILLIP A. HUBBART 
Third District Court of Appeal — 


Every case should appear to a judge as having an inner _ 
essence that can be perceived only if the judge’s receptivity _ 
is sharply honed. While sensitive judges may differ in their 
value judgments, all share aresponsibility toreachalevel — 
of concern that reveals the heart of the matter. 


JuDGE HuGu S. GLICKSTEIN 
Fourth District Court of Appeal 


Probably our court’s most frequent ground for — 
affirmance is that appellant is in effect simply asking that — 
the appellate court reweigh evidence which was already _ 
weighed by the trial court. See Tsavaris v. NCNB _ 


National Bank, 497 So.2d 1338 (Fla. 2d DCA 1986). 


JUDGE JAMES E. LEHAN 
Second District Court of Appeal 


yer who gives a very biased account of the 
law and facts. 

In the Fourth District, the bar’s motion 
practice has been troubling. Judge James 
C. Downey noted: “We had 1,100 motions 
in August 1987, most of which were need- 
less.” With regard to briefs, those judges 
interviewed in the Fourth District strongly 
favor brevity. “I prefer a concise brief that 
makes it easy, instead of a law review arti- 
cle that makes it hard. It takes guts to take 
a dispositive point and sit with it instead 
of putting in twenty.”!° 

Judge Gavin K. Letts, also of the Fourth 
District, concurs: “Make the briefs as short 
as possible because of the volume of cases 
we have. I have a limited time for each 
brief. I don’t have longer time to spend 
on longer briefs. The specialists are usu- 
ally brief. They know which of our bells 
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to press and their standard of practice is 
very high.” 

Judge Upchurch finds that attorneys fail 
to follow the applicable rules: “For exam- 
ple, several statements will appear with re- 
cord cites, then a paragraph follows with- 
out cites and opposing counsel moves to 
strike that paragraph. We will strike the 
entire brief and give the writer five days 
to conform. Too often the clerk will show 
us a brief that is a real mess which cannot 
be checked without a reading of the entire 
record.” Judge Upchurch is also amazed 
by how many times the page limitations 
are exceeded. “We will automatically strike 
a reply brief that exceeds 20 pages. I have 
heard of a case where the brief was 60 pages 
and was sent back. It had been word proc- 
essed so the attorney adjusted the print size 
to get the same words on less pages. I was 
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told that you needed a magnifying glass - 


to read the footnotes.” 


Judge Dauksch is bothered by personal 
attacks on opposing counsel or opposing 
parties, adding: “Strident and overly argu- 
mentative briefs hurt the brief writer more 
than they hurt the opposing party. Ad ho- 
minem arguments are never a substitute 
for good legal reasoning. I also don’t ap- 


preciate arguments about matters outside 


the record.” 

In sum, knowing the case, being prepared 
and keeping in mind the various sugges- 
tions made by the district court of appeal 
judges will make far better appellate advo- 
cacy. 


‘Comments and quotations were obtained 
from the judges as follows: Chief Judge Larry 
G. Smith, First District, letters of September 
18, October 29, and November 10, 1987; Chief 
Judge Paul W. Danahy, Second District, inter- 
view by telephone, December 1987; Chief Judge 
Alan Schwartz, Judge Phillip A. Hubbart, Judge 
Daniel S. Pearson, Judge Wilkie D. Ferguson, 
Jr., of the Third District, interviews at the Third 
District, July 1987; Judge James C. Downey and 
Judge Gavin K. Letts of the Fourth District, 
interviews at the Fourth District, August 1987; 
Judge Winifred J. Sharp, Fifth District, letter 
of November 9, 1987; Judge James C. Dauksch, 
Jr., Fifth District, letter of November 20, 1987. 

2 Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980), which held that a trial court’s ap- 
portionment of assets in a dissolution proceed- 
ing is subject to reversal only upon a showing 
of an abuse of discretion. 

3 Several judges insisted that they read noth- 
ing into counsel’s failure to request oral argu- 
ment, aware that there are financial and geo- 
graphical considerations. 

4 Judge Danahy credits the Second District’s 
appellate practice seminars for such admirable 


FINANC 


discretion. For the past several years, judges of 
the Second District have conducted these semi- 
nars and have fielded questions from practi- 
tioners throughout the circuits comprising the dis- 
trict. 

5 Some speculate the courts that do not give 
advance notice of panels may have the follow- 
ing reasons for the policy: avoidance of the pos- 
sibility of any party or other interested person 
communicating with a member of a panel; flexi- 
bility in changing panels; avoidance of foster- 
ing a belief by counsel that there is a vested in- 
terest in a panel; adherence to the philosophy 
that counsel should present the case to the 
“court,” not individual judges. The courts that 
do give advance notice have had no problems. 
Judge Downey stated: “We changed our policy 
[in the Fourth District] of no notice after put- 
ting ourselves in the lawyers’ positions and 
thought a lawyer would like to know who is 
going to be on the panel and cast the argument 
accordingly.” Judge Upchurch says the Fifth Dis- 
trict has had no complaints when the panel 
changes. “In fact,” he says, “some waive as soon 
as they see who is on the panel!” 


6 More than one judge remarked that when 
one panel member is vocal, the other two are 
sometimes ignored by counsel. They suggest coun- 
sel address all three because each vote is impor- 
tant to your client. 


7 For the record, Judge Tillman Pearson re- 
signed effective January 31, 1980. Judge Daniel 
Pearson took office effective May 28, 1980. 


8 It sometimes appears to the judges that once 
the attorney’s secretary finishes the brief, it is 
sent to the clerk without a final check on the 
original as well as the copies. That practice leads 
to all sorts of errors, including embarrassing ty- 
pographical errors, blank pages, and price stick- 
ers left on brief covers. 

9In In re Order as to Sanctions, 495 So.2d 
187 (Fla. 2d D.C.A. 1986), the court lists seven 
examples of the type of misconduct which may 
subject counsel to sanctions. In Whipple v. State, 
431 So.2d 1011 (Fla. 2d D.C.A. 1983), the court 
warns the bar about the misuse of rehearing mo- 
tions. In Parker v. Baker, 499 So.2d 843, 846- 


48 (Fla. 2d D.C.A. 1986), the court addresses 
an example of a rehearing motion in flagrant 
violation of the rules. 

'0 There is a slight difference of opinion on 
this subject. While nearly all of the judges ap- 
preciate brevity, others expect a brief to be the 
equivalent of a clerk’s memorandum of law to 
the judge which relates all of the applicable Flor- 
ida law on the subject and in the absence of 
Florida law, all relevant decisions from federal 
and out-of-state courts. 


Paul Morris, Coral Gables, handles 
civil and criminal appeals in the fed- 
eral and state courts. He has taught 
appellate practice at the University of 
Miami School of Law, lectured for 
The Florida Bar, and was the chief 
of the appellate division of the Office 
of the Public Defender in Dade 
County prior to entering private prac- 
tice in 1979. He received his B.A. from 
New York University and his J.D. 

from the University of Miami School 
of Law. 
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III. Nitty Gritty 


he types of orders subject to ap- 

pellate review at the district 

court of appeal level are, in the 
abstract, easily stated. A// final orders and 
some nonfinal orders (those specified in 
Fla.R.App.P. 9.130) are appealable. In re- 
ality, there is much confusion as to ap- 
pealability as evidenced by a voluminous mo- 
tion practice concerning this issue in the vari- 
ous DCA’s. 

To say that all final orders are appealable 
begs the question of what a final order is. 
There is a whole body of case law as to what 
constitutes a final order for purposes of ap- 
peal. A final order is not one, as some ap- 
parently believe,! that merely finally dis- 
poses of an issue in a case. The accepted gen- 
eral definition of a final order is one which 
“constitutes an end to the judicial labor in 
the cause, and nothing remains to be done 
by the court to effectuate a termination of 
the cause as between the parties directly af- 
fected.”? As was stated in Mills v. Beims, 132 
So.2d 228, 230 (Fla. 2d DCA 1961):3 “The 
usual test as to whether a decree or order 
is final or interlocutory is whether or not 
the case is disposed of, and if a question re- 
mains open for judicial determination.” 

Thus, an order, to be final, must dispose 
of a whole case and not merely part of a 
case. Accordingly, a dismissal with preju- 
dice or asummary judgment as to one count 
of a multicount complaint is not generally* 
a final order subject to appeal.> Conversely, 
if a whole case is terminated, it makes no 
difference by what means the case is dis- 
posed of. A dismissal or summary judgment 
which disposes of a whole case is just as 


by William A. Haddad 


much an appealable final order as a final 
judgment entered on a jury verdict or pur- 
suant to a nonjury trial.® 

The above definitions of finality are as 
good general definitions as can be found. 
The problem is that the cases reciting the 
general rule do not state that there are ex- 
ceptions: i.e., several types of orders which 
are classified as final but which do not dis- 
pose of the whole case. Conversely, the cases 
holding these types of orders as final do not 
refer to them as exceptions to the general 
rule. This creates a dangerous situation be- 
cause if an order is appealable as a final or- 
der it sometimes may not be appealed at a 
later date when the rest of the case is dis- 
posed of. It is this writer’s opinion that these 
types of orders are exceptions and cannot 
be logically inferred from the general rule. 
Thus, it behooves the astute practitioner to 
be aware of them, as well as of the general 
rule of finality. The following brief discus- 
sion of each is intended to further such aware- 
ness. 


First Exception: 
Orders Granting Motions for New Trial 
Even though when a motion for new trial 
is granted the case is obviously not con- 
cluded, it is treated as a final order at least 
for the purposes of appeal pursuant to the 
doctrine of Clement v. Aztec Sales, Inc., 297 
So.2d 1 (Fla. 1974).? Additionally, orders 
granting motions for new trial are treated 
in the appellate rules under the provision 
dealing with full final appeals, Fla.R.App.P. 
9.110(a)(3). 
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Second Exception: 
Orders Disposing of a Case 
Against a Party 

An order disposing of a case against a 
party with prejudice while the case contin- 
ues against other parties is considered a fi- 
nal order for purposes of appeal even 
though the whole case has not been termi- 
nated.’ For example, if plaintiff sues defen- 
dant A in count one and defendant B in 
count two and count one is dismissed with- 
out leave to amend, plaintiff may appeal the 
dismissal of count one as a final judgment. 
Because the order is considered a final judg- 
ment, plaintiff may not wait to appeal the 
dismissal as to defendant A when the bal- 
ance of the case is disposed of as to defen- 
dant B.° 


Third Exception: 
Probate and Guardianship Orders 

All orders determining rights of a party 
in probate and guardianship proceedings 
are deemed final for purposes of appeal even 
if they are preliminary orders which do not 
dispose of the whole case. Why is this so? 
Simply because Rule 5.100 of the Florida 
Probate and Guardianship Rules expressly 
so provides. Incidentally, you won't find this 
in the appellate rules. 


Fourth Exception: 

Cost and Attorney’s Fee Orders 
Judgments disposing of all issues except 

attorney’s fees and costs are final and im- 

mediately appealable!? even though it can 


be said that all issues in the case have not 
been determined until attorneys’ fees and 
costs are disposed of. Implicitly, one rea- 
son for this long-standing exception appears 
to be that when all parts of a case except 
attorneys’ fees have been determined, the 


of to appeal the dismissal of count one. Only 
in the unusual situation when the two 
counts are not factually interrelated would 
the dismissal be considered a Mendez final 
order subject to immediate appeal. Remem- 
ber, just because a cause of action is differ- 


I can understand how every lawyer, and for that matter 
every client, might want to have his case reviewed by the 
Supreme Court of Florida, but it must be remembered 
that we are a court of limited jurisdiction. 

Since I have been on the court it has become painfully 
clear from reading jurisdictional briefs that many 
attorneys have not accepted the premise that our conflict 
jurisdiction is restricted. We see all too many jurisdictional 
briefs that contain a detailed recitation of the facts and 
cases purportedly supporting a position, but no opinions 
conflicting with the subject case. 

Lawyers do themselves a disservice when in their 
petitions for jurisdiction they fail to set forth clearly the 
case or cases they are relying upon for conflict jurisdiction. 
= They stand in jeopardy of the case being dismissed sua 
: sponte for failure to raise a colorable issue and fees being 
awarded to the prevailing party. 

JUSTICE LEANDER J. SHAW, JR. 
Supreme Court of Florida 


most important portion of the case is over 
and there is no reason to delay an appeal. 
Accordingly, postjudgment orders dispos- 
ing of attorneys’ fee claims are themselves 
appealable as final orders.!! 


Fifth Exception: 
Partial Judgments Disposing of 
Separate and Distinct Causes of Action 
This is perhaps the most confusing excep- 
tion and is based on the doctrine of Men- 
dez v. West Flagler Family Association, 
Inc., 303 So.2d 1 (Fla. 1974). Mendez and 
cases interpreting Mendez are more fully cov- 
ered in a previous article!? and will not be 
dealt with at length here. Reduced to its 
most basic formula, the Mendez doctrine 
is that when a partial judgment disposes of 
a portion of acase that is “severable and dis- 
tinct” from the balance of the case, the par- 
tial judgment is itself a final judgment which 
must be appealed immediately and may not 
be reviewed at the end of the case. Subse- 
quent cases make it clear that most orders 
disposing of separate counts, counterclaims 
and crossclaims will not be considered as 
disposing of “severable and distinct” causes 
of action, so you generally have to wait un- 
til the whole case is disposed of to appeal. 
For example, if plaintiff sues defendant 
A in count one and the same defendant in 
count two and count one is dismissed with- 
out leave to amend, plaintiff must generally 
wait until the balance of the case is disposed 


ent doesn’t mean it is separate and distinct. 
Even so, Mendez spawned a lot of pre- 
ventive appeals from cautious practitioners 
because they could not, in many situations, 
be quite sure which partial judgment had 
to be appealed immediately or not at all. For- 
tunately, this has now been remedied by the 
promulgation of Fla.R.App.P. 9.110(k), al- 
lowing an appeal at the end of the case in 
any event in Mendez type situations.!3 Thus, 
when there is a partial judgment determin- 
ing a true severable and distinct cause of ac- 
tion, the aggrieved party has a choice of ap- 
pealing immediately or at the end of the 
Case, SO preventive appeals are no longer nec- 
essary. Keep in mind, though, that orders 
which completely dispose of a case against 
a party (discussed under Exception Two 
above), must be appealed immediately even 
if the case remains pending as to other par- 
ties. Rule 9.110(k) explicitly does not ap- 


ply to orders completely dismissing parties. 


Conclusion 

A determination of what is a final order 
under the general rule or exceptions is only 
the first step in determining whether a cer- 
tain order is subject to review. Although not 
really exceptions to the general definition 
of finality, some postjudgment orders are 
appealable as final orders.!4 If the order of 
which review is desired is not a final order 
(either under the general rule or exceptions 
thereto) remember that some nonfinal or- 
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ders are immediately appealable,'> and, in 
extraordinary circumstances, even nonap- 
pealable, nonfinal orders are occasionally 
subject to review via the original writs.!® 5) 


! This conclusion is based on the writer’s ob- 
servation of arguments made in motion practice 
before the Second District Court of Appeal con- 
cerning the finality vel non of particular orders. 

2State Farm v. American Hardware, 345 
So.2d 726, 728 (Fla. 1977). 

3 132 So.2d 228, 230 (Fla. 2d D.C.A. 1961). 
See also Chipola Nurseries, Inc. v. Dept. of Trans- 
portation, 335 So.2d 617 (Fla. Ist D.C.A. 1976) 
and cases cited therein. 

4 There is one major exception, the Mendez 
rule discussed below. 

5 See Goldfarb v. Bronston, 154 Fla. 180, 17 
So.2d 300. The same is true of the disposition of 
a counterclaim or main claim leaving the other 
in effect. See S.L.T. Warehouse Co. v. Webb, 304 
So.2d 97 (Fla. 1974). 

6 See Palm Shores, Inc. v. Nobles, 149 Fla. 
203, 5 So.2d 52 (1941). 

7297 So.2d 1 (Fla. 1974). See also Bowen 
v. Willard, 340 So.2d 110 (Fla. 1976). 

8 See Logan v. Flood, 346 So.2d 1243 (Fla. 
Ist D.C.A. 1977). 

9 See City of St. Petersburg v. Circuit Court 
of Sixth Judicial Circuit, 422 So.2d 18 (Fla. 2d 
D.C.A. 1982). 

10 See Grasland v. Taylor Woodrow Homes, 
Ltd., 460 So.2d 940 (Fla. 2d D.C.A. 1984). 

'! See Hubert v. Division of Administration, 
425 So.2d 671 (Fla. 2d D.C.A. 1983). 

12 See Haddad, Partial “Final” Judgments: A 
Persistent Problem in Appellate Practice, 53 Fa. 
B. J. 204 (April 1979). 

13 The rule was effective January 1, 1985, and 
based on a suggestion in the article cited in foot- 
note 12, supra. 

'4 See Haddad, Appeals “Post-Judgment,” 60 
Fra. B. J. 23 (Oct. 1986). 

See Fta.R.App.P. 9.130, Nonfinal appeals 
are covered in Mandelbaum and Scanlan, Jnter- 
locutory and Pretrial Appellate Review of Civil 
Orders also in this issue. 

16 See the discussions of original writs con- 
tained in the Florida Appellate Practice Manual, 
Fla. Bar CLE (2d ed. 1968), Chs. 13 and 20-23. 


William A. Haddad is the clerk of 
the Second District Court of Appeal, 
Lakeland. He received his B.A. degree 
(Phi Beta Kappa) and J.D. degree with 
high honors from the University of 
Florida. He also holds an LL.M. de- 
gree from Yale Law School. 
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Ill. Nitty Gritty 


o record, no appeal. 
That stark reality, fraught 


with malpractice implications, 

explains why lawyers fight so hard over 

t e their records even after the trial is con- 
cluded. Pick up any issue of Shepards, 


glance at the cases under Fla.R.App.P. 
9.200 (the record), and witness the carnage. 
ecor Appalled, clients watch their dollars dwin- 
dle in record skirmishes before the appel- 
late issues are joined. Dazed, the appellate 


Six Simple Steps to courts complain of “acute motion sick- 


ness.”! Concerned, the Supreme Court re- 


a Trouble-Free Appeal acts by tightening appellate control of court 


reporters,” loosening the rule regarding fur- 


nishing of transcript copies,? and remov- 
by Everett P. Anderson, ing the extention-granting power from 
lower tribunals.4 


These efforts are helpful, but I am skepti- 
cal of their impact. Appellate records are 
inherently controversial. They will remain 
so as long as the losing lawyer is charged 


Ss with ensuring their timely preparation and 
a transmittal.5 To promote the trouble-free 

“a 
4 gathering of the record, the remedy lies not 


in further rulemaking but rather in a con- 
sistent and logical approach to what should 
be an orderly administrative process. Six 
simple steps are suggested here. 


a 


y. Step One: Remember Your Goal 

a You are trying to persuade a still-un- 
formed merits panel to reverse the lower 
tribunal’s decision. The judges on that panel 
are busy. Your appeal will be vying with 
scores of others for their attention. Each 
of those appeals will contain as few as two 
and as many of a dozen or more briefs. 
Each of those briefs will be grounded on 
a record comprised of hundreds and per- 
haps thousands of pages of transcripts and 
pleadings. 

Your future panel simply does not have 
the time to wade through tomes of tran- 
scripts and pounds of pleadings. That is 
your job. Spoon feed the records to the 
court. Judges need record citations so ac- 
curate that they require no checking and 
record characterizations so fair that they 
generate minimal controversy. If the record 
requires consulting at all, judges prefer to 
read essential excerpts in the form of neatly 
tabbed attachments to the briefs or a sepa- 
rately indexed appendix — preferably 
joint. As you prepare your record, keep 
your appellate panel in mind. 

Recall also that your panel will prob- 
ably never learn of your frustrating bat- 
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tles with the dilatory court reporter, the 
absent deputy clerk, and the obstinate op- 
posing lawyer. In all Florida appellate dis- 
tricts except the Fourth, your motion dis- 
putes will be resolved by a separate and 
rotating motions panel. Consequently, 
there is little to be gained by posturing ap- 
pellate pleadings. Similarly, remember that 
the appellate panel will likely never read 
your requests for extension, designations 
to court reporter, directions to clerk, or 
statements of judicial acts to be reviewed. 
You will be preparing these documents not 
for the solons who will decide your appeal 
but rather for the benefit of that same court 
reporter, deputy clerk, and opposing coun- 
sel whose cooperation you require for com- 


They do not work gratis, so secure the court 
reporter transcript costs from your client 
before filing the notice of appeal, and send 
your reporter an advance for at least half, 
with the balance to be paid on receipt of 
the transcripts. Until recently, this was a 
matter of common sense. It is now man- 
dated by court rule, in the absence of other 
agreed-upon payment.!° In addition, law- 
yers are now required to certify in their 
designation to reporter “that satisfactory 
financial arrangements have been made 
with the court reporter for preparation of 
the transcript,” and the reporter is likewise 
required to acknowledge their sufficiency. !! 

Canny appellate lawyers have always pam- 
pered their court reporters — if only to 


BENCH NOTES 


are irrelevant. 


In the appellate court, the three foremost requirements 
for success are: the ability to understand the controlling 
facts, as shown by the record; the ability to analyze the 
law as it applies to the central issues before the court; and 
the ability to go to the heart of the case and communicate 
simply and concisely the reasons for a favorable decision. 

The mind of the lawyer is what an appellate court needs; 
the lawyer’s shape, size, sex, color, age, and personality 


JUDGE PAUL H. RONEY 
Chief Judge, U.S. Court of Appeals, Eleventh Circuit 


pletion of your record. Word them accord- 
ingly. 


Step Two: Select, Pay, and Pamper 
your Court Reporter 

Courses on the proper care and feeding 
of court reporters are not taught in law 
school. They should be. In the record-prepa- 
ration process, the court reporter may 
prove your greatest friend — or worst foe. 

Do not assume your court reporter is 
competent because of the title. The profes- 
sion is beset by a lamentable lack of stan- 
dards. At this writing, no Florida statute 
controls the certification and licensing of 
freelance court reporters,’ although reme- 
dial legislation has been proposed.’ Offi- 
cial court reporters are designated by rule? 
as officers of the court, but few circuits 
have adopted implementing standards. 
Maximum court reporter fees differ from 
circuit to circuit, as do practices regarding 
the furnishing and pricing of transcript cop- 
ies. Moral: Get this information at the start 
of your case, and select your unofficial re- 
porters carefully. 

Good court reporters are professionals. 


avoid seeking endless appellate time exten- 
sions while the reporter stalls in preparing 
the record. That monkey is now squarely 
on the court reporter’s back. At the foot 
of the designation, the reporter must ac- 
knowledge its receipt as well as the antici- 
pated transcript filing date. Extension re- 
quests must be timely filed and justified if 
the transcript cannot be completed within 
30 days.!2 The reporter needs your coop- 
eration in complying with these new re- 
quirements. 

Every appellate lawyer is familiar with 
Fla.R.App.P. 9.200(b)(3), which provides 
for preparation of “a statement of the evi- 
dence or proceedings from the best avail- 
able means” if no report of the proceed- 
ings was made. Suffer that ordeal but once, 
and you will become a lifelong proponent 
of Step Two of the record-preparation proc- 
ess. 


Step Three: Review the Trial 
Pleadings and Evidence 

In a paper-intensive trial, when some 
pleadings are filed with the clerk’s office 
and others with the court in motion hear- 


ings, they may not be docketed in the most 
logical sequence for your record on appeal. 
The deputy clerk will follow the docket 
sheet in the absence of instructions to the 
contrary. Consequently, it falls to the ap- 
pellate lawyer to examine the trial court 
pleading files as to both sequence and com- 
pleteness. Simultaneously, check the ex- 
hibits in evidence as well as those marked 
for identification against the courtroom 
clerk’s or the lawyer’s own trial exhibit list. 
It is the rare list that does not contain some 
inaccurate or inappropriate evidentiary des- 
ignation — flaws that may mar your briefs 
or argument if not corrected now. 


Step Four: Always Prepare 
Directions to Clerk 

With your corrected pleadings and ex- 

hibit list in hand, you are ready to prepare 
a well-indexed appendix for interlocutory 
appeals or directions to clerk for plenary 
appeals. Always do so. If you do not, the 
clerk will prepare the “default” record in 
Fla.R.App.P. 9.200(a)(1). That record does 
not include “depositions, other discovery, 
and physical evidence” generally essential 
to a complete record. The form directions 
in Fla.R.App.P. 9.900(f) will suffice, but 
the following introductory clause to your 
directions will go one step further in clearly 
defining your record: 
Plaintiff, Appellant, directs the Deputy 
Clerk to include the following items in the re- 
cord to be transmitted to the appellate court, 
and no others. 

As azealous appellate advocate, you may 
be tempted at this juncture to exclude from 
the record pleadings or evidence favorable 
to the other side. Resist this impulse. Even 
if opposing counsel fails initially to detect 
the omission, Fla.R.App.P. 9.200(f)(2) ex- 
tends your opponent the opportunity to 
complete the record and prohibits adjudi- 
cation of the appeal until he has done so. 
Moral: Overinclusion never hurts: under- 
inclusion wastes everybody’s time. 

Accurate record designations are particu- 
larly critical in appeals under the Florida 
Administrative Procedure Act, F.S. Ch. 
120. In such appeals, your record prepara- 
tion efforts may require coordination with 
multiple court reporters, the clerk of the 
Department of Administrative Hearings, 
and the clerk of the agency to which the 
DOAH order pertains. The record for ju- 
dicial review of administrative decisions is 
defined in F.S. §120.68(5).3 
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Step Five: Cultivate the Deputy 
Clerk for Appeals 

You will have no difficulty in finding that 
person who has a haunted look and his- 
tory of coronary disease, surrounded by a 
yard-high stack of overdue records. Though 
a dedicated public servant, treat the dep- 
uty clerk like a functionary at your peril. 
Second only to the court reporter, this per- 
son is an appellate lawyer’s best friend. 
Keep the clerk constantly informed. Check 
personally to see that the clerk is furnished 
copies of all correspondence and pleadings 
directed to the court reporter as well as 
copies of motions for extension filed not 
only by you but also by any other party 
or the court reporter. If your record con- 
tains photographs or unwieldy tangible evi- 
dence that will benefit from highlighted or 
other special treatment in the clerk-pre- 
pared index to the record, schedule a con- 
ference well in advance of the index com- 
pletion date to share your suggestions. Any 
effort on the attorney’s part that makes 
this grueling job easier will be welcomed, 
and you will be rendering your clients a 
great service in the bargain. 


Step Six: Telephone Opposing 
Counsel 

Spare your advocacy for the briefs and 
argument. In preparing the record, you and 
your opponent are officers of the court. 
Communicate and cooperate. 

Transcript copies are a case in point. By 
recent change to Fla.R.App.P. 9.200(b)(2), 
court reporters are no longer required auto- 
matically to furnish transcript copies to. 
every party in the case. Instead, copies are 
to be furnished in accordance with the ap- 
pealing lawyer’s designation to court re- 
porter.!4 Hence, the appealing attorney can 
now arrange personally for copying and 
service of the transcripts on opposing coun- 
sel!5 (as cooperative lawyers have long done 
informally), thereby saving costs. 

Motions are another area in which co- 
operation pays rich dividends. You are only 
required to certify consultations with op- 
posing counsel on motions for extension, !® 
but call opposing counsel before filing any 
time-tolling appellate motion. Optimally, 
work out a solution that requires no mo- 
tion at all. Failing this, file stipulated mo- 
tions. Suggest amended dates certain for 


filing of records and briefs in lieu of the 
uncertain “default” deadlines under 
Fla.R.App.P. 9.300(b). File contested time- 
tolling motions only as a last resort. 

Ignoring this sensible course, some law- 
yers file spurious appellate pleadings for 
the sole purpose of delay. They often suc- 
ceed — but at what price! Whenever a time- 
tolling district court motion is filed, law- 
yers, their secretaries and staffs, court re- 
porters, trial and appellate clerks, and ap- 
pellate motions judges must shuffle their 
calendars accordingly. The “tolling” period 
runs from “service of a motion” until its 
“disposition.”!7 Computing this tolling pe- 
riod and the resultant adjustment in record 
transmittal and other appellate deadlines 
may be simple for lawyers schooled in 
higher math, but it invariably engenders 
confusion among the other personnel in- 
volved in the process. This in turn may 
spawn additional clarifying motions, re- 
cords untimely transmitted, and other time- 
wasting consequences. 

A draconian district judges’ petition now 
pending before the Florida Supreme Court 
purposes to cut through this nonsense. It 


prepared 
before appellate judges with... 
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FLORIDA APPELLATE PRACTICE 
Volume 2 of West’s® Florida Practice 
Series, by Philip J. Padovano 


This newly published volume is a 
comprehensive, one-source reference 
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advice, examples of appellate briefs and 
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would render district court motions non- 
time-tolling, as is presently true of Supreme 
Court motions.'® For Florida’s growing 
and scrappy appellate bar, the petition her- 
alds tighter deadlines, greater time pres- 
sures, and, in some instances, sloppier re- 
cords and briefs. This in turn has prompted 
-The Florida Bar Appellate Court Rules 
Committee to propose amendments extend- 
ing the initial service deadlines for all 
briefs.!? Whatever the outcome of these pro- 
posals, they are certain to heighten, not 
diminish, the need for lawyer communica- 
tion. In the record generation process, the 
telephone will remain the most effective and 
underutilized weapon in the appellate law- 
yer’s arsenal. 


Conclusion 

Records should drive appeals, not de- 
lay them. Experienced appellate lawyers 
will go to a great deal of trouble to make 
appellate record generation as trouble-free 
as possible. BJ 


! Dubowitz v. Century Village East, Inc., 381 
So.2d 252, 253 (Fla. 4th D.C.A. 1979). Motions 
requiring disposition by the district courts rose 
from 27,388 in 1982 to 35,076 in 1986 — an 
increase of 28 percent. See Emergency Petition 
of the Florida Conference of District Court of 
Appeal Judges, In Re: An Amendment to the 
Florida Rules of Civil Procedure, Fla. Supreme 
Ct. Case No. 71,643 (Dec. 30, 1987) (hereinafter 
District Judges Petition). 

2 See The Florida Bar re: Amendments to 
Florida Rules of Appellate Procedure, 509 So.2d 
276, 277 (Fla. 1987), amending Fia.R.App.P. 
9.200(b)(3). 

3 See nn. 14 and 15, infra, and accompany- 
ing text. 

4509 So.2d at 278, amending Fia.R.App.P. 
9.600(a). 

5 See FLa.R.App.P. 9.200(e). 

See FLa.R.App.P. 9.220. 

7 The Florida Certified Shorthand Reporter 
Act, first enacted in 1965, was sunsetted on July 
1, 1978. See §3, Ch. 76-168, Laws of Florida, 
repealing Fv. Stat. Ch. 457 (1977). 

8 The Florida Shorthand Reporters Associa- 
tion has proposed legislation entitled The Flor- 
ida Court Reporter Certification Act, as well 
as implementing rules. 

9 FLa.R.Jup. ADMIN. 2.070(h). 

10 See FLa.R.App.P. 9.200(b)(1) and n.2, su- 
pra. 

1 See FLA.R.APP.P. 9.900(g), and n.2, supra. 

12 See FLa.R.App.P. 9.200(b)(3), 9.900(g), and 
n.2, supra. 

'3 For a dated but still useful article on the 
subject, see generally Waas, The Administrative 
Appeal, 51 F..B.J. 276 (May 1977). 

14 See Fia.R.App.P. 9.200(b)(2) and n.2, su- 
pra. 

'5 At this writing in early December 1987, the 
Florida Appellate Rules Committee has pro- 
posed an amendment to Rule 9.200 that specifi- 
cally articulates this power. It provides: 

“(b) Transcript of Proceedings: 


(2) Within 30 days of service of a designa- 
tion, or within the additional time provided for 
under subsection (b)(3) of this rule, the court 
reporter shall transcribe and deliver to the clerk 
of the lower tribunal the designated proceed- 
ings and shall furnish copies as requested in the 
designation. If a designating party directs the 
court reporter to furnish the transcript to fewer 
than all parties, that designating party shall serve 
a copy of the designated portion of the tran- 
script on the parties within 5 days of receipt from 
the court reporter. The transcript of proceed- 
ings shall be securely bound in volumes not to 
exceed 200 pages each. Each volume shall be 
prefaced by an index containing the names of 
the witnesses, a list of all exhibits offered and 
introduced in evidence, and the pages where each 
may be found.” 

16 See FLa.R.App.P. 9.300(a). 

17 See FLa.R.App.P. 9.300(b). 

18 Compare Fia.R.App.P. 9.300(b) (tolling 
time for most district court motions) with 
Fia.R.App.P. 9.300(d)(9) (Supreme Court mo- 
tions are nontime-tolling unless accompanied by 
a separate request). See also District Judges Pe- 
tition, supra, n.1. 

'9 The proposed changes affect Rules 9.110(f), 
9.140(b)(5), 9.140(c)(3), 9.210(f), and 9.300(a), 
(b) and (c). Among numerous other changes, 
the proposals would require initial briefs to be 
served within 90 days (instead of the present 70 
days) of service of the notice of appeal. Answer 


briefs would be served within 40 days of service 
of the initial brief. 
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Journal articles on Florida appellate 
practice and procedure. 
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Paper weight: The state of being bogged down by endless 
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and How 
to Use Them 


by Judge Natalie Baskin 


he ordinary route to appellate review is by appeal; the extraordi- 

nary approach is by writ. Contrary to the view held by some cyn- 

ics, the lawyer’s skills need not be extraordinary to obtain extraor- 
dinary relief for a deserving client. All lawyers should learn when and how 
to apply for an extraordinary writ: like a rusty weapon whose usefulness is 
impaired, a poorly understood writ provides only a weak shield and a dull 
assault. 

From the judge’s point of view, there is a discernible difference between 
the aura surrounding an appeal and the urgency accompanying a petition 
for an extraordinary writ. The appellate brief invites the reader to relax with 
a good mystery; it promises to unsnarl its legal tangles in no more than 50 
pages and even offers a solution to the puzzle it poses. A petition for an ex- 
traordinary writ, however, does not merely invite. It knocks on the door of 
the reader’s awareness and pleads for action to correct what it maintains is 
a serious wrong inflicting grievous injury or loss of liberty on a helpless cli- 
ent. 

Appellate review is usually invoked by plenary or interlocutory appeal; 
extraordinary relief is sought by filing a petition for a writ, such as certio- 
rari, mandamus, prohibition, habeas corpus, or quo warranto. These writs 
have been defined in succinct terms:! 

Certiorari is the remedy for the erroneous exercise of judicial or quasi judicial power 
already exercised. Prohibition is the remedy to restrain a tribunal from acting in ex- 
cess of its power. Mandamus is the remedy to require an affirmative act. Prohibition 
is the remedy to prevent any act at all. Quo warranto tests the right to hold an office 


or franchise or exercise a right or privilege granted by the state. Habeas corpus tests 
the validity of the detention of a person. (Footnotes omitted) 


Unlike appeals, which are filed in the appellate court as a matter of right, 
writs are available upon request, if the court is persuaded to exercise its dis- 
cretion. Because appellate courts are not inclined to usurp the decision- 
making duties of trial courts, the lawyer seeking a writ is obliged to demon- 
strate legally sufficient grounds for impelling the appellate court to under- 
take corrective action and to explain how the trial court or other reviewable 
body deviated from its designated authority and placed the litigant in a situ- 
ation for which there is no other remedy to avert the serious injury he or 
she will suffer as a result of the unfortunate conduct. When is a writ appro- 
priate? Generally, a writ is obtainable only when no appeal is available and 


" specific requirements are met. 


How to File a Petition for an Extraordinary Writ 

Prior to proceeding with the preparation of a petition, counsel should care- 
fully read Florida Rule of Appellate Procedure 9.100 and other applicabie 
rules, and pay particular attention to the committee notes, which are extremely 


THE FLORIDA BAR JOURNAL/MAY 1988 33 


® 
IV. Special Routes to Appellate Review 7 
Extra- 
Ordinary 
Writs 
| 
|| | || 
ai} 
| 


informative and even explain the reason 
for certain procedural requirements. 
Counsel should check local court pro- 
cedures as well; practices may vary in the 
district courts of appeal. 

Petitions for all types of original writs 
share some characteristics. They must con- 
tain the name of the court and the name and 
designation of at least one party on each 
side. Rule 9.100(e) also requires: 

(1) the basis for invoking the jurisdiction of the 
court; 

(2) the facts upon which the petitioner relies; 

(3) the nature of the relief sought; and 

(4) argument in support thereof and eae 
ate citations of authority. 

Petitioners should file an original petition 
and three copies, on legal-sized paper, ac- 
companied by the required filing fee. Briefs 
are not permitted. As with any appellate 
pleading, petitions for extraordinary writs 
should be concise, well-organized documents 
that convey their messages without unnec- 
essarily belaboring the issue. The petition 
should advise the court whether other re- 
quests for extraordinary relief have been 
sought. The absence of page limitations in 
the rules should not seduce the writer into 
writs and petitions, like other appellate mat- 
ters, are decided by judges who already have 
ample caseloads. For example, in 1986, the 
Third District Court of Appeal alone was 
host to the filing of 2,817 appeals and 407 
petitions for writs of certiorari, prohibition, 
mandamus, and habeas corpus, each con- 
sidered by a panel of three judges. 

If the petition states a preliminary basis 
for granting relief, a departure from essen- 
tial requirements of law, or that review of 
final administrative action would not pro- 
vide an adequate result, the court may or- 
der respondent to show cause why relief 
should not be granted. The court will set 
forth the time for filing the response and in- 
dicate a time for filing a reply to the re- 
sponse. Unless requested by the court, a 
petitioner should not file a formal record, 
but should include an appendix containing 
copies of all documents necessary for the 
court to reach a decision. Generally, the or- 
der to be reviewed, other pertinent plead- 
ings, and if appropriate, transcripts of ex- 
cerpts of testimony will suffice; Rule 9.220 
describes the prescribed form. A respondent 
may also append copies of pleadings. Al- 
though either party may request orai argu- 
ment, the court will decide whether it wishes 
to hear argument without regard to the fil- 
ing of a request. 

There are some striking differences in the 
rules pertaining to various writs. For exam- 
ple, a petition for writ of certiorari must be 


filed within 30 days of rendition of the chal- 


lenged order as a matter of jurisdiction, and 
a copy of the petition should be filed in the 
lower tribunal. A petition for writ of pro- 
hibition is subject to a unique provision: if 
the court issues a rule to show cause why 
the relief sought should not be granted, pro- 
ceedings in the lower tribunal are automati- 
cally stayed. Fla. R. App. P. 9.100(f). Peti- 
tioners seeking other types of writs must 
obtain desired stays from the trial court and, 
if unsuccessful, may renew the request in the 
appellate court. Another rule, 9.100(d), gov- 
erns review of orders excluding the press or 
public. This rule operates somewhat differ- 
ently from the other rules and should be ex- 
amined if the relief it provides is needed. 
When the petition is filed, the clerk of the 


ever, Rule 9.040(c) provides that “it shall not 
be the responsibility of the court to seek the 
proper remedy.” 


A question often asked is, “What do you 
do if you need the writ during the progress 
of a trial?” The answer is: Act quickly, pref- 
erably with the help of a runner. Don’t ne- 
glect to review Rule 9.310 which explains 
how to obtain a stay. 


The Writs 

© Certiorari 

The Florida Constitution, art. V, §4(b)(3), 
and Florida Rule of Appellate Procedure 
9.030(b)(2) grant district courts of appeal 
certiorari jurisdiction to review nonfinal or- 
ders of lower tribunals, including adminis- 


processors. 


Unless the legislature addresses the acute and long- 
standing need for more judges for the district courts of 
appeal, there will be no appellate judges—only case 


JUDGE GEORGE W. HERSEY 
Chief Judge, Fourth District Court of Appeal | 


court assigns a judge to review the petition. 
If the judge finds that petitioner has stated 
a preliminary basis for relief, the judge will 
issue a rule to show cause requiring respon- 
dent to explain why the relief should not be 
granted. The matter is considered by the 
first judge and two other assigned judges 
when all the authorized pleadings have ar- 
rived and may be set for oral argument. If, 
however, the original assigned judge finds 
that the court lacks jurisdiction or that the 
petition lacks merit, the other two judges 
consider the petition and any assigned judge 
may order a response or have the matter set 
for oral argument. The court may grant the 
petition and issue the writ with or without 
a written opinion; may decline to exercise 
jurisdiction without prejudice to considera- 
tion on plenary appeal; or may deny the re- 
quest on the merits. If the petition is denied 
on the merits, a successive application may 
be barred by res judicata. If the court does 
not issue a written opinion, it may release 
its decision immediately; written opinions, 
on the other hand, follow the usual path of 
scrutiny by all judges on the panel and ex- 
amination by all members of the court prior 
to release. 

When a party seeks an improper remedy, 
the court can treat the petition as though 
the proper remedy had been sought;? how- 
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trative agency action, and final orders of 
circuit courts acting in their appellate c ca- 
pacity. 

The jurisdiction of district courts over non- 
final orders is limited to those orders for 
which there is no avenue of interlocutory 
appeal. In other words, if an interlocutory 
appeal is available, certiorari is not appro- 
priate. Thus, excluded from certiorari con- 
sideration are: nonfinal orders which con- 
cern venue; pertain to injunctions; deter- 
mine: jurisdiction of the person; right to 
immediate possession of property; right to 
immediate monetary relief or child custody 
in domestic relations matters; the issue of 
liability in favor of a party seeking affirma- 
tive relief; or whether a party is entitled to 
arbitration. These orders are subject to in- 
terlocutory review under Rule 9.130. 

A second set of limitations of review by 
certiorari exists. These limitations originate 
in cases decided prior to the adoption of pro- 
cedural rules and set the standards for ob- 
taining writs of common law certiorari. 
Three tests must be met to invoke common 
law certiorari: 

1) the order sought to be reviewed does 
not conform to the essential requirements 
of law; 

2) material injury will result from the or- 
der; and 


3) remedy by appeal is inadequate.? 

In arecent opinion, Martin-Johnson, Inc. 
v. Savage, 509 So.2d 1097 (Fla. 1987), the 
Supreme Court emphasized the basic prin- 
ciple that common law certiorari is an ex- 
traordinary remedy which should not be 
used to circumvent the interlocutory appeal 
rule. The prerequisite that the order must 
depart from essential requirements of law 
and cause material injury throughout the re- 
mainder of the proceedings in the lower tri- 
bunal, effectively leaving no adequate rem- 
edy on appeal, eliminates from certiorari 
consideration some types of discovery or- 
ders, even though other discovery rulings 
are appropriately reviewed by certiorari.4 Or- 
ders which may be corrected by appeal and 
reversal are excluded from certiorari review, 


pense.® Consequently, liberal grants of cer- 
tiorari, which might detract appellate courts 
from their primary obligations, are not gen- 
erally needed. 

© Mandamus 

Appellate courts may command inferior 
courts, public officers, and public and pri- 
vate corporations to perform official duties, 
but only when the question is purely min- 
isterial; for example, in a recent opinion, Sky- 
lake Gardens Recreation, Inc. v. District 
Court of Appeal, Third District, 511 So0.2d 
293 (Fla. 1987), the Supreme Court ruled 
that mandamus is an appropriate remedy 
to correct a district court of appeal deter- 
mination that it lacked jurisdiction. The writ 
of mandamus, however, may be issued in 
situations in which acts are discretionary to 
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judge. 
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Samuel Johnson’s response to a bewildered listener— 
“I have found you an argument; I am not obliged to find 
you.an understanding”—is not a response to a bewildered 


but discovery orders that violate fundamen- 
tal rights and cause harm that cannot be 
remedied on appeal are reviewable by cer- 
tiorari.5 
The Martin-Johnson court cited discov- 
ery materials which contain “cat out of the 
bag” material likely to injure another per- 
son, materials with republication of libel- 
ous statements, or items concerning ongo- 
ing police investigaiions, as examples of 
types of information which might cause ma- 
terial injury of an irreparable nature.® Cen- 
tral to the court’s reasoning was its recog- 
nition that certiorari review at an early stage 
of proceedings not only would inundate the 
court with petitions for review of all types 
of claims better decided by plenary appeal, 
but also would eliminate the opportunity to 
_ resolve the issue by trial. Consequently, or- 
ders denying motions to strike punitive dam- 
age or other claims and orders denying 
motions to dismiss are not appropriate for 
certiorari review. Similarly, certiorari may 
not be used to review orders that deny dis- 
covery, as those problems may be rectified 
upon plenary appeal, but certiorari may be 
appropriate to review orders in which the 
grant of discovery subjects someone to ir- 
reparable harm.’ Courts are of the view that 
protective orders are adequate to prevent 
annoyance, embarrassment, or undue ex- 


assure that the discretion is exercised law- 
fully.? A petitioner must have a clear legal 
right to enforcement, usually derived from 
a statute authorizing enforcement, collec- 
tion, or performance of a contractual obli- 
gation. A copy of the petition should be 
served on the respondent. The official 
sought to be compelled to act, rather than 
the usual opposing litigant, is the proper re- 
spondent. Thus, for example, if a petitioner 
has a legal right to compel a judge to con- 
duct a hearing, the judge, not the defendant, 
is named as respondent. 

Applications for writs of mandamus must 
meet certain criteria: 

1. Does the petitioner have a clear legal 
right to the enforcement of the remedy? 

2. Does the respondent have a clear le- 
gal duty to perform? 

3. Has the respondent refused to per- 
form? 

4. Is the duty of an imperative ministe- 
rial charge involving no exercise of form or 
discretion by the officer, body, or person 
whose coercion is sought?!? 

© Prohibition 

Petitions for writ of prohibition also fol- 
low the form outlined in Rule 9.100(e). Coun- 
sel should note that section (f) states that 
the issuance of an order to show cause stays 
further proceedings in the lower tribunal. 
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The writ of prohibition is extremely limited 
in scope.!! It applies when an inferior tri- 
bunal is about to exceed its jurisdiction. !2 
The writ is used only to forestall an impend- 
ing injury when the person seeking the writ 
has no other appropriate or adequate legal 
remedy.!3 Prohibition has been used to pre- 
vent enforcement of a judgment void for 
lack of jurisdiction,'* and to prevent trial 
when speedy trial periods have expired in 
criminal cases, or statutes of limitations 
have run in civil cases.!5 In addition, the writ 
has been issued to restrain a judge from pro- 
ceeding in a cause which is technically 
within the jurisdiction of the court, but in 
which the judge is disqualified from proceed- 
ing by interest or bias. 

© Habeas corpus 

Habeas corpus questions the legality of 
detention. Habeas corpus is not a substitute 
for a petition for postconviction relief, how- 
ever, and counsel should take care to dis- 
tinguish between the remedies.!7 Further- 
more, a habeas corpus proceeding is not a 
substitute for the adequate remedy of ap- 
peal.!8 It is important to remember that the 
respondent is the individual in whose cus- 
tody the petitioner is alleged to be illegally 
restrained. 

© Other writs 

The remaining extraordinary writ, quo 
warranto, as well as writs in exercise of the 
court’s jurisdiction, all afford specific rights 
with major ramifications. Space limitations 
do not permit this article to explore their 
many applications. Counsel should consult 
the many treatises and articles which may 
assist counsel in explaining the uses of writs 
already described in existing case law.'? BJ 


! H. TRAWICK, FLORIDA PRACTICE AND PRO- 
CEDURE, § 36-1 at 509 (1987). 

2 Alternatively, an appeal may be treated as 
a petition for certiorari. See, e.g., Calvo v. Calvo, 
489 So.2d 833 (Fla. 3d D.C.A. 1986), and cases 
cited therein. 

3 Brooks v. Owens, 97 So.2d 693 (Fla. 1957); 
Deseret Ranches of Florida, Inc. v. St. Johns 
River Water Management District, 406 So.2d 
1132 (Fla. Sth D.C.A. 1981). 

4 Martin-Johnson, 509 So.2d at 1099. 

5 Kilgore v. Bird, 149 Fla. 570, 6 So.2d 541 
(1942); Allstate Ins. Co. v. Shupack, 335 So.2d 
620 (Fla. 3d D.C.A. 1976). 

6 Martin-Johnson, 509 So.2d at 1100. 

7Industrial Tractor Co. v. Bartlett, 454 
So.2d 1067 (Fla. Sth D.C.A. 1984). 

8 See, e.g., Agency Rent-A-Car, Inc. v. 
Braverman, 480 So.2d 121 (Fla. 4th D.C.A. 1985); 
Paine, Webber, Jackson & Curtis, Inc. v. Lucas, 
411 So.2d 1369 (Fla. Sth D.C.A. 1982). 

9 State ex rel. Volusia Jai-Alai, Inc. v. Board 
of Business Regulation, 304 So.2d 473 (Fla. Ist 
D.C.A. 1974); Brummer, Morris & Rosen, Ex- 
traordinary Writs: A Powerful Tool for the Flor- 
ida Practitioner, 33 U. MIAMI L. REV. 1045, 1046 
(1979). 
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Department of Health & Rehabilitative 
Serv. v. American Healthcorp of Vero Beach, 
Inc., 471 So.2d 1312 (Fla. Ist D.C.A. 1985); City 
of Miami v. Rezeau, 129 So.2d 432 (Fla. 3d 
D.C.A.), cert. denied, 133 So.2d 646 (Fla. 1961). 

'l See, e.g., Koulianos v. Phillips, 
—So.2d__, 12 F.L.W. 2777 (Fla. 4th D.C.A. 
1987), and cases cited therein. 

2 English v. McCrary, 348 So.2d 293 (Fla. 
1977). 

13 English, 348 So.2d at 297; State ex rel. Sara- 
sota County v. Boyer, 360 So.2d 388 (Fla. 1978). 

14 Dix v. Richardson, 427 So.2d 1067 (Fla. 
Ist D.C.A. 1983). 

15 Lowe v Price, 437 So.2d 142 (Fla. 1983). 

16 State ex rel. Aguiar v.. Chappell, 344 So.2d 
925 (Fla. 3d D.C.A. 1977). 

'7 Anexcellent discussion of many uses of the 
writ appears in Kynes and Markman, Habeas Cor- 
pus in Florida Appellate Practice 448-452 (2d Ed. 
1986). 

18 Witt v. State, 465 So.2d 510 (Fla. 1985). 

19 Recent articles regarding this subject in- 
clude, but are not limited to, the following: 

Batey, Federal Habeas Corpus Relief and the 
Death Penalty: “Finality with a Capital F,” 36 
U. FLA. L. REV. 252 (1984). 


Graddick, Debunking the Ancient Writ: A Criti- 


cal Analysis of the Law of Habeas Corpus, 14 
Cums. L. REv. 1 (1983/1984). 

Lay, The Constitution, the Supreme Court, 
and Mr. Meese: Habeas and the Doctrine of Origi- 
nal Intent, DET. C.L. REV. 983 (1986). 

Mann, The Scope of All Writs Power, 10 FLA. 
St. U.L. REv. 197 (1982). 

Means, Spurious Legislation and Spurious 
Mandamus in Florida, 37 U. MiaMi L. REV. 1 
(1982). 

Ray & McKelvey, The Mandamus Explosion, 
S. Tex. L.J. 413 (1987). 

Symposium: State Prisoner Use of Federal Ha- 
beas Corpus Procedures, 44 Ouio St. L. J. 269 
(1983). 

Weber, Suffering Approaches to Writs of As- 
sistance, 13 ANGLO-AM. L. REV. 33 (1984). 

Yackle, Explaining Habeas Corpus, N.Y.U.L. 
REV. 991 (1985). 
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IV. Special Routes to Appellate Review 


The number of judges on an en banc 
panel varies with the size of the court 


BANC REVIEW 


in Florida Appellate Courts 


by Harvey J. Sepler 


n accordance with Florida Rule of Appellate Procedure 

9.331, Florida district courts of appeal are authorized to 

sit en banc to review cases of exceptional importance or 
involving intradistrict conflict.! The purpose of this new pro- 
cedure is to decrease the caseload of the Florida Supreme Court 
by providing district courts of appeal with a vehicle to resolve 
conflicts in their own expressions of the law as well as to ad- 
dress cases whose importance to the law of that district warrants 
full court review. This article discusses many of the procedural 
points involved in the en banc process and highlights some of 
the more visible limitations of the current system.” 


Procedure 

The procedure for invoking en banc review in Florida appel- 
late courts is specifically set out in Florida Rule of Appellate 
Procedure 9.331 (b),(c).3 That rule provides that a hearing en 
banc can be ordered only by the appellate court acting on its 
own motion; however, rehearings en banc may be accomplished 
either by appellate court order or by motion of one of the liti- 
gants. With this in mind, the following procedural discussion 
relates solely to obtaining rehearing en banc by motion of a party 
litigant. 

With respect to the specific time limitations that apply to re- 
hearing en banc motions, Florida Rule of Appellate Procedure 
9.331 (c) (2) provides that these motions should be filed “{w]ithin 
the time prescribed by Rule 9.330” (governing rehearing motions). 


According to the latter rule, motions for rehearings must be filed 
within 15 days of the appellate order for which such review is 
sought. Motions filed after this time will be stricken. Jerry v. 
State, 174 So.2d 772 (Fla. 2d DCA 1965); Harris v. State, 107 
So.2d 402 (Fla. Ist DCA 1958).4 

Neither the rehearing motion nor the rehearing en banc mo- 
tion should re-argue the merits of the appellate court’s order. 
Thus, while the motion for rehearing is directed toward the points 
of law which the court has overlooked or misapprehended in 
its initial opinion of the case, Fla.R.App.P. 9.330 (a),> the mo- 
tion for rehearing en banc is directed only at an issue of excep- 
tional importance or a lack of uniformity in the district’s decisions 
— for which full court review is necessary. Fla.R.App.P. 9.331 
(a). Along these lines, note that, in accordance with Fla.R.App.P. 
9.331 (c) (2), one or both of the following required statements 
must be included in a motion for rehearing en banc: 
I express a belief, based on a reasoned and studied professional judg- 
ment, that the panel decision is of exceptional importance. 

OR 

I express a belief, based on reasoned and studied professional judgment, 
that the panel decision is contrary to the following decision(s) of this 
court and that a consideration by the full court is necessary to maintain 
uniformity of decisions in this court: (citing specifically the case or cases). 

Coinciding with the apparent emphasis against piecemeal mo- 
tions, the rules provide that if the litigant wishes to move alterna- 
tively for rehearing before the same three-judge panel and for 
rehearing en banc, both motions must be filed in conjunction 
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with one another. State v. Kilpatrick, 420 
So.2d 868 (Fla. 1982); La Grande v. B & L 
Services, Inc., 436 So.2d 337 (Fla. lst DCA 
1983); Fla.R.App.P. 9.331(c). 

Nevertheless, the rules are constructed so 
as to limit piecemeal motions. Florida Rule 
of Appellate Procedure 9.331 (c) (3) pro- 
vides that the denial of a motion for rehear- 
ing implicitly denies a motion for en banc 
review. Presumably this applies only to si- 
multaneously submitted motions. If, how- 
ever, a motion for en banc review is granted, 
the appellate court may either consider the 
case again without ordering additional 
briefs or oral argument or it may order the 
filing of new briefs with or without the oral 
argument. Fla.R.App.P. 9.331 (c) (3).® 

Importantly, the appellate practitioner 
should remember that while a timely mo- 
tion for rehearing and/or clarification tolls 
the issuance of the appellate court’s man- 
date in the case, Fla.R.App.P. 9.340 (b), a 
motion for rehearing en banc will not so toll 
the issuance time. It is unclear why a dif- 
ference in the tolling power of the two mo- 
tions should exist,’ but until the matter is 
resolved, it is best that whenever the litigant 
expects to file for rehearing en banc, a. mo- 
tion for general rehearing should be filed at 
the same time. 


Grounds 

As enumerated in Florida Rule of Appel- 
late Procedure 9.331 (a), en banc proceed- 
ings (hearing and rehearing) are authorized 
in only two situations: (1) the case is of ex- 
ceptional importance or (2) full court review 
is necessary in order to maintain uniform- 
ity in that court’s decisions. 

© Exceptional Importance 

To date, Florida appellate courts have 
not commented on precisely what type of 
case involves a question of exceptional im- 
portance.’ Plainly then, we do not know 
what tests are to be employed to determine 
whether en banc would be justified in a par- 
ticular case on this ground alone; however, 
given the analogous wording of this basis 
for review and that for en banc review in 
the federal courts? and for certifying a ques- 
tion to the Florida Supreme Court,!® inter- 
pretive or illustrative caselaw may be 
gleaned from these alternative rules. 

® Uniformity of Decisions 

According to the committee note to Flor- 
ida Rule of Appellate Procedure 9.331, uni- 
formity in a court’s decisions, for en banc 
purposes, is the equivalent of decisional con- 
flict for conflict jurisdiction in the Florida 
Supreme Court. As such, reference to the 
decisional-conflict tests is instructive. 

There are two ways that decisional con- 


flict can be demonstrated: (1) announce- 
ment of a rule of law which either directly 
conflicts with or overrules a previously an- 
nounced rule of law of that same court and 
(2) application of a rule of law in such a way 
as to produce different results in two. cases 
with substantially the same controlling facts. 
Kyle v. Kyle, 139 So.2d 885, 887 (Fla. 1962); 
Nielson v. City of Sarasota, 117 So.2d 731, 
734 (Fla. 1960). From this foundation, three 
parallel tests for decisional uniformity in the 
en banc context have emerged: (1) where an 
appellate court directly recedes from its own 
previously announced rule of law;!! (2) 
where a court’s decisions are so disharmo- 


banc and to vote on the merits of the en 
banc case. Visiting or retired judges do not 
comprise a part of the full court, for setting 
or decision purposes. 

In the event of a tie vote on the merits of 
the case, the decision of the three-judge 
panel becomes the opinion of the court — 
unless no panel decision has been reached, 
in which case, the trial court decision will 
be affirmed. Jd. at 1129.!4 Nevertheless, the 
Florida Supreme Court has cautioned that 
a tie vote indicates divergent views within 
a district that should properly be certified 
to the Supreme Court for final resolution. 
Id. at 1129; Fla.R.App.P. 9.331 (a) commit- 


nious as to suggest that if the si same e three- 
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tee note. 


judge panel were to review two cases bear- 
ing the same facts, two different decisions 
would be reached;!2 and (3) where that 
court applies the same rule in two cases hav- 
ing indistinguishable facts, but nevertheless 
reaches two different conclusions. !3 See the 
excellent discussion and district-by-district 
review in Booth, supra n.2, at 75-83, 94- 
112. 

Finally and most importantly, while the 
above three tests are generally applied, each 
district court is free to develop and apply 
its own standards for granting en banc re- 
view and may, in fact, not adopt the stan- 
dards applied by the other districts. Chase 
Federal Savings and Loan Association v. 
Schreiber, 479 So.2d 90, 91 (Fla. 1985). 
Therefore, it is essential that the practition- 
er consult the specific standards applica- 
ble to the particular district deciding on the 
en banc motion. (See infra notes 11-13). 


En Banc Voting 
As specified in Florida Rule of Appellate 

Procedure 9.331 (a) and interpreted by the 

Florida Supreme Court in Jn re Rule 9.331, 

Determination of Causes by a District 
Court of Appeal En Banc, Florida Rules of 
Appellate Procedure, 416 So.2d 1127, 1129 
(Fla. 1982), a majority vote of all the regu- 
lar active district court of appeal judges in 
that district, excluding those who have been 
recused or excused for illness, is necessary 
to set a cause for hearing or rehearing en 
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Policy-Practice 

As expressed repeatedly, the primary or 
icy basis for establishing the en banc proc- 
ess in Florida’s district courts of appeal is 
to more efficiently achieve finality in intra- 
district rules of law which, in turn, frees up 
the Supreme Court to address inter-district . 
conflicts and cases of exceptional impor- 
tance.!5 

In practice, this basic philosophy encour- 
ages district courts to actively seek out and 
resolve intra-district conflicts which cause 
ambiguity or confusion in that district’s ex- 
pression of the law. 
Inthe Third District, en banc proceedings 
have been authorized even when none of the 
litigants has been so notified. See, e.g., Car- 
roll v. State, 497 So.2d 253, 265 n.1 (Fla. 
3d DCA 1985) (Hubbart, J., dissenting). 
This is particularly important in those situ- 
ations in which the litigants brief and argue 
a case before a three-judge panel but, un- 
beknown to the parties, the case is later re- 
viewed and decided by an en banc panel of 
that court. In this scenario, the ultimate de- 
cision on the merits will be made by the full 
court even though neither party has been 
given the chance to argue its case before the 
full deciding court. 

Secondly, although the purpose of the en 
banc procedure is to provide litigants with 
a full statement of the law in that district, 
the process, itself, is too often devoid of a 
clear statement of implementation. Thus, by 
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refusing to publish their en banc procedures, 
district courts make strategizing by litigants 
difficult.'° Fraga v. Department of Health 
and Rehabilitative Services, 464 So.2d 144, 
148-49 (Fla. 3d DCA) (Baskin, J., dissent- 
ing), pet. for review denied, 475 So.2d 694 
(Fla. 1985); see also Booth, supra n.2, at 79. 


Conclusion 

It is clear then that in spite of the en banc 
procedure’s effectiveness in allowing district 
courts to resolve intradistrict conflict, which 
ultimately decreases unnecessary Supreme 
Court judicial labor, certain problems with 
the current rule exist. In addition to the dif- 
ficulties with wide discretion and varying 
standards discussed above, certain due proc- 
ess considerations remain to be analyzed. 
What appears necessary to alleviate these 
concerns is the combined effort of the Flor- 
ida Supreme Court. The Florida Bar’s Ap- 
pellate Court Rules Committee and the Ju- 
dicial Council to articulate standards for the 
uniform application of en banc review. BJ 


' This rule was held to be constitutional by 
the Florida Supreme Court in In re Rule 9.331, 
Determination of Causes by a District Court of 
Appeal En Banc, Florida Rules of Appellate Pro- 
cedure, 416 So.2d 1127, 1128 (Fla. 1982). 

2 Among other sources on this topic, the 
reader is encouraged to consult Booth, The Flor- 
ida En Banc Rule, 36 U.FLA.L.REV. 71 (1984) and 
Overton, District Courts of Appeal: Courts of Fi- 
nal Jurisdiction with Two New Responsibilities— 
An Expanded Power to Certify Questions and 
Authority to Sit En Banc, 35 U.FLA.L.REv. 80 
(1983), for their excellent analyses. 

3In general, Florida’s en banc procedure 
tracks the federal procedure, see, e.g., FEDERAL 
RULE OF APPELLATE PROCEDURE 35 and Rule 26 
of United States Court of Appeals of the Elev- 
enth Circuit. See also Booth, supra n.2, at 72 and 
90. 

4The same rule provides that any reply to 
the appellant’s motion for rehearing en banc must 
be filed within 10 days of the service of the ap- 
pellant’s motion. 

5 Similarly, the appellate court is not per- 
mitted under the rules to consider an argument 
or issue raised for the first time in the petition 
for rehearing. Delmonico v. State, 155 So.2d 368, 
369 (Fla. 1963); Sarmiento v. State, 371 So.2d 
1047 (Fla. 3d D.C.A. 1979), approved, 397 So.2d 
643 (Fla. 1981). 

6 As prescribed in FLA.R.APP.P. 9. 331 (c) 
(1), and its respective committee note, once a mo- 
tion for en banc rehearing is filed, each of the 
judges sitting on the original panel hearing that 
case must review it. If any of those three judges 
request that a vote on the motion be taken from 
the entire court or if a nonpanel judge requests 
such a vote, then the appellant’s motion will be 
reviewed and voted upon by the entire court. If, 
however, no such vote is authorized, the motion 
for en banc rehearing will be denied. 

TIf not already being done, it would seem- 
ingly be beneficial for an appellate rules commit- 
tee to evaluate whether the power to toll the is- 


suance time should, in fact, be different for the 
two motions — particularly in those situations 
when rehearing en banc motions are not filed in 
conjunction with general rehearing motions. 

8 It was not until two years after the adop- 
tion of the en banc rule that exceptional impor- 
tance was accepted as a ground for such review. 
Compare In re Rule 9.331, Determination of 
Causes by a District Court of Appeal En Banc, 
Florida Rules of Appellate Procedure, 374 So.2d 
992, 992, modified, 377 So.2d 700 (Fla. 1979) with 
The Florida Bar Re: Rules of Appellate Proce- 
dure, 463 So.2d 1114, 1115 (Fla. 1984). 

9 Florida’s exceptional importance criterion 
was modelled after that same criterion appear- 
ing in the en banc rule of the United States Fifth 
and Eleventh Circuits Courts of Appeal, see In 
re Rule 9.331, Determination of Causes by a Dis- 
trict Court of Appeal En Banc, Florida Rules of 
Appellate Procedure, 377 So.2d 700, 701 (Fla. 
1979); Booth, supra n.2, at 74. 

10 See FLA.R.APP.P. 9.125 (c); Overton, su- 
pra, at 86. 

'! See, e.g., Linehan v. State, 442 So.2d 244, 
251 (Fla. 2d D.C.A. 1983), approved in part, 476 
So.2d 1262 (Fla. 1985); Rodriguez v. State, 441 
So.2d 1129, 1136 (Fla. 3d D.C.A. 1983), pet. for 
review denied, 451 So.2d 850 (Fla. 1984); Adams 
v. State, 423 So.2d 439, 442 (Fla. 4th D.C.A. 
1982), pet. for review denied, 431 So.2d 988 (Fla.), 
cert. denied, 461 U.S. 959, 103 S.Ct. 2434, 77 
L.Ed.2d 1319 (1983); Belam Florida Corp. v. 
Dardy, 397 So.2d 756, 758 (Fla. Ist D.C.A. 1981). 

!2 See Schreiber v. Chase Federal Savings and 
Loan Association, 422 So.2d 911, 912 n.1 (Fla. 
3d D.C.A. 1982), quashed on other grounds, 479 
So.2d 90 (Fla.. 1985), cert. denied, __U.S.___, 
106 S.Ct. 2282, 90 L.Ed.2d 723 (1986). Dumas 
v. State, 439 So.2d 246, 249 n.1 (Fla. 3d D.C.A. 
1983), pet. for review denied, 462 So.2d 1105 (Fla. 
1985). Generally, en banc cases of this sort are 
described either as involving potential conflicts 
between cases, e.g., Mohican Valley, Inc. v. 
MacDonald, 443 So.2d 479, 480 (Fla. Sth D.C.A. 
1984); Ocala Pavers, Inc. v. Florida-Georgia Trac- 
tor Co., 434 So.2d 34, 35 (Fla. 5th D.C.A. 1983), 
or apparent conflicts between cases within a dis- 
trict, e.g., Pape v. Pape, 444 So.2d 1058, 1060 
(Fla. Ist D.C.A. 1984). See also Goodell v. 
Goodell, 421 So.2d 736 (Fla. 4th D.C.A. 1982). 
Nevertheless, the thrust of these classifications de- 
picts an as-yet nonexistent conflict which belies 
disharmony within the court’s decisions. 

While the Supreme Court has expressly de- 
clined to comment on the propriety of this ground 
for en banc review, compare Schreiber, 422 So.2d 
at 916 [certified question] with the subsequent opin- 
ion at 479 So.2d at 91, anumber of district court 
judges have called into doubt the appropriateness 
of this ground. See, e.g., In the Interest of K.A.F., 
442 So.2d 365, 369-70 (Fla. Sth D.C.A. 1983) 
(Cowart, J., dissenting); Schreiber, 422 So.2d at 
914 (Nesbitt, J., dissenting, with Hubbart, 
Barkdull and Baskin, concurring in dissent); id., 
at 917 (Hubbart, C.J., dissenting, with Baskin, 
concurring in dissent). 

13 E.g., State v. Navarro, 464 So.2d 137, 140 
(Fla. 3d D.C.A. 1984); but see Carroll v. State, 
497 So.2d 253, 263-65 (Fla. 3d D.C.A. 1985) (Hub- 
bart, J., dissenting), pet. for review denied, 511 
So.2d 297 (Fla. 1987). 

'4 Note that the Fifth District interprets panel 
decision to be a prior decision, from another case, 
out of that court. O’Brien v. State, 478 So.2d 497, 
499 (Fla. Sth D.C.A.), dismissed, 480 So.2d 1296 


(Fla. 1985). 

'S According to Overton, supra n.2, at 90: 
“The purpose of the en banc rule as adopted was 
to provide a means of assuring decisional uniform- 
ity within each district. It was intended to pro- 
vide litigants with a clear statement of the law 
within a given district and to eliminate the need 
for the Supreme Court to resolve intra-district 
conflict. The philosophy was based on the prin- 
ciple that, if district courts were to be courts of 
finality within their own districts, they should be 
able to resolve their own conflicts.” 

'6 As explained by Judge Baskin in Fraga, 
464 So.2d at 148-49: 

“The procedures employed by the court are 
cause for concern. By responding to Florida Rule 
of Appellate Procedure 9.331 without establish- 
ing rules for the conduct for en banc proceedings 
and apprising counsel of the standards to be fol- 
lowed, the court may be subjecting itself to claims 
that its actions are arbitrary and selective rather 
than uniform and deliberate. The court’s proce- 
dures raise many questions which remain unan- 
swered. Under what circumstances, for example, 
may a litigant who has been granted the right to 
brief and argue before an en banc court expect 
a vote to be taken? What types of cases will be 
privileged to receive the benefit of the views of 
the entire court? At what stage may en banc re- 
view be aborted in favor of consideration by a 
three-judge panel? These questions demonstrate 
the need for published rules. The adoption of in- 
ternal rules is imperative not only to maintain uni- 
formity, but also to provide due process rights 
to litigants. The purpose of the en banc rule is 
to attain uniformity; in the absence of rules in- 
suring uniformity of treatment, the purpose of 
the en banc rule is vitiated and due process is ig- 
nored.” 
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VIEWPOINT 


The Right Appeal: 


Dont Take It for Granted! 


Ithough the right to an appeal 

is often taken for granted, 

some may consider it remark- 
able that for almost a century, the United 
States Supreme Court has consistently de- 
clared that the Federal Constitution does 
not require the states to provide a right of 
appeal,' or even to provide appellate 
courts.” Therefore, any right to appeal in 
state court arises, as a general matter, only 
under state law. 

The purpose of this article is to provide 
a brief overview of the sources of author- 
ity for the right to an appeal? in Florida, 
to explain their respective spheres of op- 
eration, and to examine some of the im- 
portant developments in this area of the 
past few years. The recent developments 
discussed arose primarily in noncivil mat- 
ters, because those have been the areas of 
most dynamic change. As will be seen, it 
should not be assumed that there have not 
been significant implications for civil cases 
as well. 
Trial court orders generally, but not al- 

ways,‘ fall within an interlocutory-final di- 
chotomy. 


interlocutory Appeals 

The right to appeal an interlocutory or- 
der is dependent upon the right to appeal 
a final adverse ruling in the cause, State 
v. C.C., 449 So.2d 280 (Fla. 3d DCA 1983), 
adhered to on rehearing en banc, 449 So.2d 
282, approved, 476 So.2d 144 (Fla. 1985), 
and upon authorizing Florida Supreme 


Editors’ note: The opinions expressed 
herein are those of the author and not neces- 
sarily those of the guest editors, editors, Edi- 
torial Board or The Florida Bar. Due to 
space limitations, the right of appeal at com- 
mon law has not been discussed. 


by Bruce A. Rosenthal 


A brief overview of 
sources of authority 
for the right to an 
appeal and their 
spheres of operation 


Court rule. Fla. Const. art. V, §4(b)(1), 


(1972) (“[District courts of appeal] may re- 
view interlocutory orders ... to the extent 
provided by rules adopted by the supreme 
court.”). The constitution thus vests the 
power to provide for interlocutory appeals 
to district courts of appeal exclusively in 
the Florida Supreme Court; statutes which 
purport to provide such a right are inop- 
erative. R.J.B. v. State, 408 So. 2d 1048 
(Fla. 1982); State v. Smith, 260 So.2d 489 
(Fla. 1972). 


Florida Rule of Appellate Procedure 
9.130(a), (3)-(5) specifies the interlocutory 
orders appealable in civil cases, and Rule 
9.140(c)(1)(B) specifies the interlocutory or- 
ders appealable by the state in a criminal 
case. No rule provides for an appeal of an 
interlocutory order by a defendant in a crimi- 
nal case. In juvenile delinquency cases, in- 
terlocutory appeal is not authorized to 
either the state (see State v. C.C., 449 So.2d 
280 (Fla. 3d DCA 1983), adhered to on 
rehearing en banc, 449 So.2d 282, ap- 
proved, 476 So.2d 144 (Fla. 1985)) or the 
juvenile. The legislative response to State 
v. C.C, (Ch. 86-251, Laws of Fla., amend- 
ing §39.14), to the extent purporting to 
authorize State appeals of interlocutory or- 
ders in juvenile delinquency cases (new 
§§39.14(b)(8), 39.145(1)), is undoubtedly an 
unconstitutional intrusion into the court’s 
rulemaking power.’ See State v. Smith, 260 
So.2d 489 (Fla. 1972); R.J.B. v. State, 408 
So.2d 1048 (Fla. 1982). 


The placement of interlocutory appeal 
rulemaking power in the court is not nec- 
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essarily inconsistent with the basic distinc- 


‘tion otherwise present under the state con- 


stitution that substantive rights are a mat- 
ter for the legislature. 


Appeals of Final Orders 

Although the Florida Rules of Appel- 
late Procedure enumerate final as well as 
interlocutory orders as appealable (e.g., 
Rules 9.030(a)(1),(b)(1)(A), and (c)(1)(A); 
9.140 (b)(1),(c)(1)), the rules do not consti- 
tute the source of authority for such final 
appeals. An appeal of a final order is a 
matter of substantive rights, i.e., a matter 
for statute or constitution, which court 
rules may not enlarge, modify, or abridge. 
State v. Furen, 118 So.2d 6 (Fla. 1960). 
Thus, to the extent the appellate rules list 
appealable final orders, the rules only serve 
to restate rights otherwise provided by con- 
stitution or statute, and have no signifi- 
cance in an authorizing (or de-authoriz- 
ing) sense. In this respect they should be 
regarded as a compilation of convenience 
only. 

The 1956 revision of art. V, §5(3), un- 
questionably provided a right to appeal fi- 
nal orders: “Appeals from trial courts... 
may be taken to the [district court of ap- 
peal] as a matter of right, from all final 
judgments or decrees except those from 
which appeals may. be taken direct to the 
supreme court or to a circuit court.” See 
Crownover v. Shannon, 170 So.2d 299 (Fla. 
1964). 

In 1972, as part of a modernizing revi- 
sion of the judiciary article, the phrasing 
became: “District courts of appeal shall 
have jurisdiction to hear appeals, that may 
be taken as a matter of right, from final 
judgments or orders of trial courts...not 
directly appealable to the supreme court 
or a circuit court.” art. V, s 4(b)(1). 

In State v. Creighton, 469 So.2d 735 (Fla. 
1985), this change in phrasing was con- 


strued to have removed the right to ap- 
peal a final order from a constitutional foot- 
ing and returned it to a statutory one. State 
v. Creighton and State v. C.C. joined for 
consideration, presented as pertinent here 
the question of whether the state itself had 
a right, under art. V, to appeal final ad- 
verse rulings in cases involving the exer- 
cise of its law enforcement functions. Rul- 
ing in both cases that the state had no such 
constitutional right given the historically 
limited nature of appeal in such instances, 
and that statutory authorization was re- 
quired but absent, the court went signifi- 


the materials distributed by the framers of 
the 1956 amendment affirmed that the right 
to appeal a final order was constitution- 
ally embodied;* that the change in the 1972 
revision was minor; and that nothing in 
the materials underlying the 1972 revision 
indicated any intent to effect such a funda- 
mental change in the status of the right to 
appeal.” 

Further, while if the right reverts to stat- 
ute—there are existing provisions in crimi- 
nal (Ch. 924) and juvenile delinquency 
(§39.14) cases—the matter becomes quite 
problematic in civil cases generally. Al- 


I believe that the first prerequisite to effective advocacy 
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law 


Just like any good cause, every appeal requires a clearly 
stated major focus. Otherwise, there is no better way to 
prepare an appeal for briefing or oral argument than to be 
thoroughly knowledgeable of the facts and the current 
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cantly further in Creighton and concluded, 
based on the change in the constitutional 
language, that no party litigant in Florida 
had a constitutional right to appeal a final 
order any longer. 469 So.2d at 739, 740- 
741. The right was held to be now gov- 
erned by statute alone. 

This aspect of the Creighton holding is 
remarkable in light of the fact that even 
under the 1885 Constitution, in which the 
pertinent provision was framed in jurisdic- 
tional rather than right to appeal terms, 
the right to appeal in the jurisdictionally 
enumerated cases was held to be of consti- 
tutional stature, State v. Rowe, 152 Fla. 
316, 11 So.2d 585 (1943), Willey v. Hoggson 
Corp., 89 Fla. 446, 105 So. 126 (1925); that 


though the Creighton decision referenced 
Ch. 59 as the general source of authority 
for appeal of final orders in civil cases (469 
So.2d at 740), the chapter provides no such 
authority. Sections 59.01, including sub- 
section (4) (right of appeal generally) and 
59.02, including subsections (1) and (2) 
(rights of appeal in cases at law and eq- 
uity), were repealed in 1971.8 Ch. 71-316, 
Laws of Fla. Except for orders granting a 
new trial,? Ch. 59 no longer sets forth a 
right of appeal.!° 

There is, thus, some specific provisions 
such as those referred to in Creighton, (469 
So.2d at 740-741), no statutory provision 
to posit a right of appeal of final orders in 
civil cases generally.'! It is, however, of 
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course, inconceivable that anyone intended 
there not be such a right. 


Conclusion 

The law relating to interlocutory appeals 
is settled and in working order. However, 
the effect of State v. Creighton is to rele- 
gate the right to appeal a final order to a 
statutory status only, and to leave the right 
to appeal a final order in civil cases in gen- 
eral without an apparent predicate. Accord- 
ingly, State v. Creighton in that respect 
should be revisited by the Florida Supreme 
Court. Alternatively, an amendment to art. 
V of the Florida Constitution would ap- 
pear advisable to restore the right of ap- 
peal of a final order to its long-existing 
constitutional status. BJ 


! Jones v. Barnes, 463 U.S. 745, 751 (1983); 
Ross v. Moffitt, 417 U.S. 600, 606 (1974); 
Griffin v. Illinois, 351 U.S. 12, 18 (1956); McKane 
v. Durston, 153 U.S. 684, 687 (1894). 

Of course, when a state does provide a right 
of appeal, it must do so even-handedly in accor- 
dance with the requirements of the equal pro- 
tection clause of the 14th amendment. Douglas 
v. California, 372 U.S. 353 (1963); Griffin v. 
Illinois, 351 U.S. 12 (1956). 

2 Griffin v. Illinois, 351 U.S. at 18; McKane 
v. Durston, 153 U.S. at 687-688. 


Of 


3 Beyond the scope of this article is the ques- 
tion of whether, and in what circumstances, com- 
monlaw certiorari is available in the absence of 
a right to appeal. E.g., compare, holding certio- 
rari available, Martin-Johnson v. Savage, 509 
So.2d 1097 (Fla. 1987) (interlocutory, limited 
grounds, civil) and State v. Pettis, So.2d 
—_— , 13 F.L.W. 44 (Fla. 1988)(same, crimi- 
nal, state as petitioner) with, holding it categori- 
cally unavailable, State v. G.P., 476 So.2d 1272 
(Fla. 1985) and Jones v. State, 477 So.2d 566 
(Fla. 1985)(final criminal and delinquency case 
orders, state as petitioner). See also, Combs v. 
State, 436 So.2d 93 (Fla. 1983)(distinction be- 
tween certiorari and appeal). 

4 An order granting a new trial is neither in- 
terlocutory nor final, but nevertheless a matter 
of substantive rights, so as to be within the leg- 
islature’s power to provide for an-appeal. 

Bowen v. Willard, 340 So.2d 110 (Fla. 1976); 
Clement v. Aztec Sales, 297 So.2d 1 (Fla. 1974). 

5 Indeed, new §39.14(b)(8) (appeals of pread- 
judicatory orders generally) is the substantially 
identical counterpart of the very provision in 
criminal cases (§924.07(8)) held unconstitutional 
in State v. Smith. As for new §39.145(1), no 
rule of court, in the phrasing of State v. Smith, 
260 So.2d at 490, breathes life into it. See State 
v. C.C. and progeny (holding, at least implic- 
itly, Rule 9.140(c) inapplicable to juvenile delin- 
quency cases). 

© See, What Amendment No. I Means to 
You, June 26, 1956, p. 9, Fla. Sup. Ct. Library, 
materials on Revision of Article V (1957), File 
No. 12 (“The Amendment does not change any 
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of the guarantees and protections provided in 
the present Constitution.”). See also, 1956 Op. 
Att’y Gen. Fla. 056-306 (Oct. 16, 1956) (Pro- 
posed Amendment to Art. V, State Const.-Con- 
struction of Words Appeal “As a Matter of 
Right”) (“Litigants now can appeal as a matter 
of right, and this has been our practice in Flor- 
ida for generations ... .”). This opinion was is- 
sued just three weeks before the amendment was 
submitted to, and approved by, the electorate. 

7 See, e.g., D’Alemberte, Judicial Reform- 
Now or Never. 46 FLA. B. J. 68 (Feb. 1972), sum- 
marizing the reasons for and the scope of the 
revision, which was to be submitted to tie elec- 
torate the following month. 

8 In Florida Statutes Annotated it is stated, 
apparently in editorial commentary, that the rea- 
son for repeal was that the sections had been 
“rendered obsolete” by the (1962) Florida Ap- 
pellate Rules. 3 F.S.A. 59 (Supp. 1987). That 
would be a flawed rationale for repeal, for, as 
has been stated, court rules cannot modify statu- 
tory provisions relating to substantive rights. 
State v. Furen, 118 So.2d 6 (Fla. 1960). The 
sounder theoretical underlying justification for 
repeal of the cited sections is that, as to final 
orders, the right to appeal had been secured by 
the constitution, and that, as to interlocutory 
orders only, the statutory provisions had been 
superseded by rule. 

Indeed, the very fact these sections were re- 
pealed in 1971 is the most persuasive evidence 
that no change was intended by the cited 1972 
art. V rephrasing. 

9 §59.04. See note 3, supra. 

10 Section 59.06, Matters Reviewable on Ap- 
peal, specifying “what may be assigned as er- 
ror,” itself appears to have been superseded by 
the appellate rules, which abolished assignments 
of error, Fia. R. App. P. 9.040(e), and would in 
any event, if of vitality, appear totally inade- 
quate to support a right of appeal generally. 

'! And, of course, the right to appeal an in- 
terlocutory order itself depends upon the right 
to appeal a final order. State v. C.C., 449 So.2d 
280 (Fla. 3d D.C.A. 1983), adhered to on re- 
hearing en banc, 449 So.2d 282, approved, 476 
So.2d 144 (Fla. 1985). 
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VIEWPOINT 


Tell Them 
What You Really Think 


by Theodore Klein 


Among my great pleasures in life are falling asleep on the 
couch on a Sunday afternoon, taking a long, hard bike ride, 
and having three appellate judges turning my carefully crafted 
legal arguments into confetti. 

Isn’t it wonderful musing about those eminently forgettable 
moments when after uttering the ritualistic, “May it please the 
court,” it is obvious that nothing I say can possibly please the 
court? 


We’ve all been there. We grovel accordingly, smile solici- 


tously and carefully incant the obeisances: “With all due re- 
spect, your Honor...,” or perhaps, “That may well be, your 
Honor, but...” or most unctious of all, “That’s a good point, 
your Honor, however....” 

Enough! Stand up on your hind legs and tell them you don’t 
have to take it anymore! Tell them what you really want to tell 
them (just before you retire from the practice of law)! 

Here’s what I plan to say the next time I appear before an 
appellate court: 

Judge: Mr. Klein, did you read our opinion in Ludwig v. 
Beethoven which we decided just last week? 

Me: Your Honor, I’m approximately 18 months behind in 
reading my advance sheets. When the pile on my credenza gets 
up to 24 months, I throw them all out without reading any of 
them, so how could you possibly expect me to read something 
you decided only a week ago? 


Judge: Mr. Klein, doesn’t your position conflict with this 
court’s decision in Hermit v. Crabbe? 

Me: Of course it does, your Honor. But remember that old 
equity maxim that opposites attract. These two cases are at- 
tracted to each other by the process of natural selection. In 
order to assure that a proper balance is maintained this case 
should now be decided opposite to Hermit v. Crabbe. 

Judge: Mr. Klein, why did your client get drunk at the New 
Year’s Eve party? 

Me: The revel made him do it, your Honor. 

*** 


Judge: Mr. Klein, doesn’t your position run contrary to pub- 
lic policy? 

Me: Only according to presently existing norms, your Honor. 
Although my client is a Fortune 500 company, its corporate 
hierarchy secretly advocates the violent overthrow of the gov- 
ernment. A decision in our favor would be right in line with 
the public policy of the new social order we plan to establish. 

* 


Judge: Mr. Klein, shouldn’t we look at the legislative intent 
behind this statute? 

Me: Certainly, your Honor. The legislature intended to re- 
_ cess without touching this hot potato. Then they realized they 
had to do something, so they passed this statute-which makes 
no sense whatsoever. When it comes to analyzing legislative 
intent, I suggest using a Tarot card reader, your Honor. 


And finally when your argument suddenly is transmogrified 
into something the consistency of tapioca: 

Judge: Mr. Klein, what point are you trying to make? 

Me: Actually, I’m not sure anymore, your Honor. I had one 
when I got up here, but I seem to have misplaced it. If it’s. all 
right with you, I’d just like to sort of slink out of here unno- 
ticed, go home, and watch the last half of Wheel of Fortune. 5) 


Theodore Klein, Miami, received his 
J.D. cum laude from the University of 
Miami Law School and received his 
LL.M. from Yale Law School. He is a 
partner and member of the appellate 
group at Fine Jacobson Schwartz Nash 
Block & England. Following publication 
of this article, he plans to limit his prac- 
tice to appearances before the World 
Court at The Hague. 
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V. Viewpoint 


by Alan C. Sundberg 


Is it necessary or advisable to have a transcript 
of a hearing on a motion for summary judgment? 


It would certainly be advisable to make a record 
of summary judgment proceedings so that dis- 
putes of material facts could be demonstrated by the los- 
ing party. Without a record, underlying factual issues can- 


not be shown. See Applegate v. Barnett Bank, 377 So.2d 


1150 (Fla. 1980). Failure to include essential parts of the 
record has led to affirmance by the appellate courts. See 
Butler v. Dade County, 298 So.2d 552 (Fla. 3d DCA 1974). 
Theoretically, if an issue on review is purely legal (which 
is rare), a factual record may not be absolutely essential 
to review. 


Lawyers toil over their appeals. They research, 

write, edit and argue. Lawyers are entitled to more 
than an affirmance with no opinion. Why do appellate 
courts believe otherwise? 


The per curiam affirmed [PCA] disposition of 

cases is a vital case-management tool for over- 
burdened appellate courts. As a practical matter, there is 
simply not enough time to write opinions on every case. 
Moreover, a case may have no precedential value due to 
the settled law in the area. Little is added to jurisprudence 
by increasing the volumes of the Southern Reporters. 


What is the proper purpose and time for filing 
an amended Notice of Appeal? 


Fla. R. App. P. 9.900(a) displays the form for the 

notice of appeal and requires that only an elemen- 
tal notice be given. The party appealing, date of rendition, 
and nature of the final order need to be set forth. Defects 
in the notice are not to be considered jurisdictional and 
will only warrant dismissal when prejudice can be shown. 
Since defects are not jurisdictional, an amended notice 
should be used to correct any mistakes or inaccuracies in 
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those matters which are required to be noticed. Only if 
prejudice can be shown to an opposing party would such 
an amendment be subject to challenge. 


Why should the right to oral argument be a mat- 
ter of discretion rather than mandatory when re- 
quested by counsel? 


Oral argument is properly a matter of discretion 

vested in the appellate courts because many cases 
will not be furthered by oral arguments. The legal issues 
may be clear and well-expressed in the briefs, obviating 
any need for oral argument. Also, as a practical matter, 
with the heavy caseloads under which appellate courts op- 
erate, oral argument for every case is not feasible. Fur- 
thermore, the function of oral argument is to assist the 
court in reaching its decision; consequently it should be 
the judge of whether oral argument will be of assistance. 


What views do appellate courts take of motions? 


Motions at the appellate court level are generally 

disfavored and viewed as distractions from the 
main work of the appellate court, writing opinions. 
Motions which are aimed at determining part of a case 
prior to hearing the entire matter, e.g., striking part of a 
brief as irrelevant, are clearly disfavored. On the other 
hand, certain motions are seldom denied, e.g., motion to 
file an amicus brief or motion for extension of time for 
filing brief. Motion practice is more common and accept- 
able in the district courts of appeal than in the Supreme 
Court because of the difference in jurisdictional bases in 
those courts. For example, motions to dismiss raising the 
finality of an order appealed are more common and 
appropriate in the district court than in the Supreme 
Court. 


Alan C. Sundberg is a former chief justice of the Supreme Court 
of Florida. 
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Criminal Law 


There is a substantial difference between 
criminal trial practice and criminal appel- 
late practice. Also, there are several signifi- 
cant differences between civil and criminal 
appeals. The purpose of this article is to as- 
sist lawyers with little or no experience in 
handling criminal appeals. Unless otherwise 
noted, all court rules mentioned are rules 
of appellate procedure. 


Preliminary Considerations: Trial 
Counsel’s Duties; Appeal Bond 

Trial counsel’s duties do not end when the 
judgment and sentence are entered. Rule 
9.140(b)(3) provides that, except upon good 
cause shown by written motion, defense 
counsel may not withdraw until after the ap- 
propriate appellate papers (notice of appeal, 
statement of judicial acts, directions to the 
clerk, and designation to the court reporter) 
have been filed, or the time for filing the no- 
tice of appeal has expired. 

Although it is the duty of the defense at- 
torney to advise the defendant of his right 
to appeal, and to file a notice of appeal at 
the client’s request, it is also counsel’s duty 
to advise the defendant as to the nature of 
the appellate process and the prospects of 
winning the appeal. It is not uncommon 
that a defendant, having been sentenced to 
ashort term of imprisonment or probation, 
and having served out the term before the 
appellate court orders a new trial or sentenc- 
ing hearing, is not at all happy to learn that 
he is again subject to the court’s jurisdiction 
and required to appear for further proceed- 
ings. Furthermore, there is simply no point 
in seeking an appellate remedy if, in coun- 
sel’s professional opinion, there are no is- 
sues for appellate review. It does the client 
no good to have a false hope of an appel- 


Noncapital Felony Appeals 


by Gary Caldwell 


late victory when an affirmance is a fore- 
gone conclusion. Of course, counsel should 
confirm by letter his discussion with the de- 
fendant. 

When the client does authorize an appeal, 
his first concern is likely to be whether he 
can obtain his release on bail pending ap- 
pellate review. F.S. §903.132 provides that 
a person appealing his first conviction may 
not be admitted to bail upon appeal unless 
lie shows that the appeal is taken in good 
faith. A person previously convicted of a fel- 
ony may not receive an appeal bond unless 
his civil rights have been restored. A per- 
son with another felony charge pending for 
which probable cause has been found also 
may not be admitted to an appeal bond. 

F.S. §903.133 forbids bail pending review 
for a person adjudged guilty of a first de- 
gree felony in violation of §782.04(2) or (3) 
(second degree murder); §787.01 (kidnap- 
ping); §794.01 1(4) (sexual battery); §806.01 
(arson); §893.13 (possession of controlled 
substances); or §893.135 (drug trafficking). 


Appealable Orders; Filing the 
Notice of Appeal 

F.S. §924.06(1) provides that a defendant 
may appeal from a conviction, an order 
granting or revoking probation, or a sen- 
tence. 

Section 924.06(3) forbids defendants who 
have pleaded guilty or nolo contendere with- 
out reserving the right to appeal from tak- 
ing direct appeals. This prohibition may not 
be absolute. In Robinson v. State, 373 So.2d 


898 (Fla. 1979), the court wrote at page 902: 
There is an exclusive and limited class of issues 
which occur contemporaneously with the entry 
of the plea that may be the proper subject of an 
appeal. To our knowledge, they would include 
only the following: (1) the subject matter juris- 
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diction, (2) the illegality of the sentence, (3) the 
failure of the government to abide by the plea 
agreement, and (4) the voluntary and intelligent 
character of the plea. 


The court went onto note that an appeal 
from a guilty plea should never be a sub- 
stitute for a motion to withdraw. On the ba- 
sis of this language, the district courts have 
shown reluctance to entertain appeals from 
pleas of guilty or nolo contendere absent a 
motion to withdraw the plea. A defendant 
may also appeal from denial of a motion to 
vacate or sentence under Florida Rule of 
Criminal Procedure 3.850. 

Section 924.06 does not authorize defense 
appeals from pretrial orders, such as orders 
denying motions to suppress, or from jury 
verdicts. A notice of appeal taken from such 
an order or from a verdict is improper and 
may result in dismissal of the appeal.'Thus, 
when a defendant enters a plea of no con- 
test preserving his right to appellate review 
of the denial of his motion to suppress, the 
notice of appeal must recite that the appeal 
is taken from the judgment and sentence or 
order of probation. 

Rule 9.140 governs appeal proceedings in 
criminal cases. Rule 9.140(b)(2) requires 
that the defendant file his notice of appeal 
with the trial court clerk at any time between 
rendition of a final judgment and 30 days 
following the entry of a written order im- 
posing sentence. “Rendition” means the fil- 
ing of the signed, written judgment with the 
trial court clerk.? Except in juvenile cases, 
the judgment is not considered rendered un- 
til after disposition of a timely motion for 
new trial or arrest of judgment. 

Procedural difficulties arise when the de- 
fendant files a notice of appeal while a 
timely motion for new trial is pending. 
Some courts have held that such a notice 
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of appeal does not confer jurisdiction on the 
appellate court until the trial court “effec- 
tuates rendition by ruling on the motion for 
rehearing.“ On the other hand, there is 
some authority for the proposition that the 
filing of a notice of appeal constitutes an 
abandonment of one’s motion for new 
trial.5 This procedural tangle has been cer- 
tified to the Supreme Court.® 

When the notice of appeal has not been 
timely filed, the appellate court has no ju- 


_ risdiction and must dismiss the appeal.” 


When the defendant has timely requested 
an appeal but defense counsel has failed to 
timely file the notice, the defendant may 
seek a belated appeal by way of a petition 
for the writ of habeas corpus.’ 

Rule 9.900(a) sets out the form for the no- 
tice of appeal. Rule 9.140(b)(2) requires that 
copies be served on the state attorney and 
the Attorney General. The notice of appeal 
may be filed in a branch office of the trial 
court clerk.? 


The Record and Transcripts 

Rule 9.200(a)(1) provides: 
The record shall consist of the original docu- 
ments, exhibits, and transcript of proceedings, if 
any, filed in the lower tribunal, except sum- 
monses, praecipes, subpoenas, returns, notices, 
depositions, other discovery and physical evi- 
dence. 

If counsel wants other items included in 
the record, he should file written directions 


with the clerk in the form prescribed by 


Rule 9.900(f).!° 


Confusion often arises as to how much 
of the trial court proceedings should be tran- 
scribed for inclusion in the appellate record. 
If there are issues pertaining to rulings made 
during the trial, the record would not be com- 
plete if it contained transcripts only of the 
specific parts of the trial pertaining to the 
trial court ruling, since the appellate court 
will need to review the entire trial to deter- 
mine whether the trial court’s errors, if any, 
were harmless. Generally it is not necessary 
that the trial transcript include the voir dire 
examination of the potential jurors, open- 
ing statements, and the charge conference, 
unless reversible error occurred during those 
stages of the trial. 

If the appeal involves a departure from 
the recommended sentencing guidelines 
range, the record should contain: the charg- 
ing document, the judgment, the scoresheet, 
the presentence investigation report, the sen- 
tencing documents themselves, the written 
order for departure, a transcript of the sen- 
tencing hearing, and any documents upon 
which the trial court relied in making the 
guidelines departure. If a ground for depar- 
ture pertains to matters which came out at 


trial or at a plea hearing, the record should 
contain a transcript of the trial or hearing. 

Rule 9.140(b)(2) requires that within 10 
days of filing the notice of appeal, appel- 
lant must designate in writing those portions 
of the transcript of proceedings not on file 
deemed necessary for inclusion in the re- 
cord. A copy of the designation shall be 
served on the court reporter. Rule 9.900(g) 
sets out the form for the designation. Rule 
9.200 has been amended to require that the 
court reporter provide the appellate court 
written notice as to when the transcript 
should be completed. Counsel is to receive 
a copy of this notice. The court reporter is 
to direct all requests for extension to the ap- 
pellate court with notice to the parties.!! 

If the defendant cannot pay the costs of 
the appeal, trial counsel should move to 
have the defendant declared indigent. In 


‘such cases, the trial court will usually ap- 


point the public defender to handle the ap- 
peal, unless the public defender has a con- 
flict of interest or some other special circum- 
stance requires that other counsel represent 
the appellant. 

If preparation of the transcript requires 
the expenditure of public funds, trial coun- 
sel must serve, within 10 days of filing the 
notice, a statement of judicial acts to be re- 
viewed and a designation to the court re- 
porter requiring preparation of only so 
much of the proceedings as fairly supports 
the issues raised.!2 In some circuits, local 
rule or custom requires that counsel also file 
a motion for transcription. 

The clerk has 50 days from the filing of 
the notice of appeal in which to prepare the 
record.!3 The duty to ensure the prepara- 
tion of a full record rests on the appellant. !4 


Motion Practice 

Rule 9.300 governs motions. Except for 
certain designated exceptions, motions in 
the district court or trial court stay all time 
periods. An attorney seeking an extension 
of time must confer with opposing counsel 
and notify the court whether opposing coun- 
sel objects to the motion.!5 It is the better 
practice to confer with opposing counsel as 
to other motions as well. Motion practice 
should be restricted as much as possible. Nev- 
ertheless, it is not uncommon to have to file 
one or more of the following motions dur- 
ing an appeal: a motion to supplement the 
record pursuant to Rule 9.200(f), a motion 
for extension of time to file the initial brief 
while awaiting the supplemental record or 
for other reasons under Rule 9.300(a), or 
a motion to relinquish jurisdiction so that 
the trial court may conduct a hearing or en- 
ter an order. Before the record is transmit- 
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ted, the trial court has concurrent jurisdic- 
tion with the appellate court to render or- 
ders on procedural matters, except that the 
lower court may not grant extensions of 
time for any act required by the appellate 
rules.!6 Motions for rehearing are discussed 
later in this article. 


Briefs, Appendices, and Notices of 
Supplemental Authority 

The initial brief is to be served within 80 
days of the filing of the notice of appeal.!” 
The state is to serve its answer brief within 
20 days after service of the initial brief, and 
the reply brief, if any, shall be served within 
20 days after service of the answer brief.!8 
The technical requirements of the brief are 
set forth in Rule 9.210. The initial and an- 
swer briefs may not exceed 50 pages in 
length and reply briefs shall not exceed 15 
pages in length. The initial brief must con- 
tain the following items in the following or- 
der: a table of contents, a table of citations, 
a statement of the case and of the facts, a 
summary of argument, the argument with 
regard to each issue, and the conclusion. Gen- 
erally, briefs should also contain a prelimi- 
nary statement setting forth the symbols to 
be used in referring to the trial transcript 
and the record, and stating how the parties 
will be termed in the brief: “Appellant was 
the defendant, and appellee was the prose- 
cution in the lower court. The parties will 
be referred to as they appear before this 
court. The symbol ‘R’ will be used to refer 
to pages in the record on appeal.” Some at- 
torneys also place a separate page, setting 
forth the questions presented for review, be- 
fore the statements of the case and facts in 
order to assist the court in understanding 
which facts are most relevant to the appeal. 

Except in the simplest cases, the state- 

ment of the case is separated from the state- 
ment of the facts. The statement of the case 
usually runs about as follows: 

The state charged appellant by information 
with burglary of a dwelling. R112. Appellant en- 
tered a plea of not guilty and requested a jury trial. 
R114. The case was tried to a jury, which found 
appellant guilty as charged. R200. The trial court 
adjudged appellant guilty, R207, and sentenced 
him to 12 years’ imprisonment pursuant to the 
sentencing guidelines on May 12, 1987. R208- 


210. Appellant timely filed his notice of appeal 
of May 19, 1987, and this appeal follows. R220. 


The statement of the facts must be ob- 
jective, and must be complete without be- 
ing verbose. A traditional and acceptable 
statement would run as follows: 
John Smith was the state’s first witness. He tes- 
tified that he woke up around 2 a.m. on January 
5, 1986, to find a man standing by a bureau in 
his bedroom. R35. Smith and the man looked at 
each other for a few seconds and then the man 


fled. R36-38. The room was very dark. R39. 
Smith turned on the light and found that his wal- 
let, containing $25, various credit cards, and other 
items, was missing. R40-42. Smith discovered that 
the back door had been forced open. R43. He 
then telephoned the police. Jd. He identified ap- 
pellant in court as the intruder, stating that he 
was “absolutely positive” of the identification be- 
cause of a unique scar on appellant’s face. R45. 

On cross-examination, Smith conceded that he 
had previously identified another person as the 
intruder, R52, and that he had told the police that 
the room was so dark when he woke up that he 
could not make out the man’s face. R55. 

The next witness was..... 

A standard format for an argument is: a 
recitation of the pertinent facts; asummary 
of the applicable law, with the standard of 
review, if any; and a discussion applying the 
law to the facts. In making the argument, 
one should be mindful that there are two 
significant issues on appeal: first, whether 
the trial court committed error, and second, 
whether the error so injuriously affected the 
appellant’s substantial rights as to require 
reversal.!9 The question of who has the bur- 
den of showing prejudice is perhaps more 
a matter of theoretical than practical impor- 
tance.” The point is that the issue of preju- 
dice must be addressed. 

The best arguments are brief and to the 
point. An argument might run as follows: 


John Smith testified that appellant was the man 
he saw for a few seconds in his bedroom on the 
night of the burglary. R36-38, R45. He was ab- 
solutely positive of the identification because of 
a unique scar on appellant’s face, although he had 
previously identified someone else as the burglar, 
and had told the police that he could not see the 
burglar’s face. R45, R52, R55. There was no physi- 
cal evidence linking appellant to the crime, and 
appellant denied any knowledge of it. R68, R91- 
93. It appeared that the burglar had entered the 
home through the back door, which had been 
pried open. R43. 

Over appellant’s relevancy objection, the state 
introduced evidence that, one night three years 
before in a different town, appellant had pried 
open the back door of a house and stolen a wal- 
let. R55-56. 

F.S. §90.404(2) governs the admission of evi- 
dence of collateral crimes, wrongs, or acts against 
the accused in a criminal case. The prerequisites 
for the admission of such evidence are that “the 
identifiable points of similarity must pervade the 
compared factual situations, and, if sufficient fac- 
tual similarity exists, the facts must have some 
special character or be so unusual as to the point 
the defendant.” Thompson v. State, 494 So.2d 
203, 204 (Fla. 1986). In a burglary case, it is er- 
ror to admit evidence of a collateral burglary un- 
less there is something unique or unusual about 
the perpetrator or his modus operandi. Davis v. 
State, 376 So.2d 1198 (Fla. 2d DCA 1979). In 
Thompson the court held that the erroneous admis- 
sion of such evidence constituted reversible er- 
ror when there were substantial conflicts in the 
evidence. 


~ The Medical Incidents Recovery Act of 1988 requires each 
notification of intent to file a malpractice action to be accom- 


panied by: “a verified, written, medical expert opi 
ion from a expert as 


or 


ired physicians, nurses, or others can ~_- you | 
summary and sanctions. 


an appropriate specialty! 
The expert’ curriculum \ 


THE FLORIDA BAR JOURNAL/MAY 1988 49 


SS 
] 


At bar, the evidence of the modus operandi of 
the two crimes was not so unusual as to point to 
appellant, and the two crimes were not pervaded 
with identifiable points of similarity. Hence, the 
trial court erred by admitting the collateral crime 
evidence. These were substantial conflicts in the 
testimony, and the erroneous admission of the 
collateral crime evidence tended to make appel- 
lant out to be a “bad guy” and to impeach improp- 
erly his testimony that he was not involved in the 
burglary. Hence, this court should order a new 
trial. 

It is often good practice to file an appen- 
dix to the brief, as provided by Rule 9.220, 
containing a copy of the portion of the re- 
cord bearing most directly on the rulings 
challenged in the brief and copies of the prin- 
cipal authorities relied on in the brief. 

The answer brief is to be prepared in the 
same manner as the initial brief, except that 
the statement of the case and facts is to be 
omitted unless there are areas of disagree- 
ment, which should be clearly specified.?! 
The reply brief shall contain argument in 
rebuttal to the argument presented in the 
answer brief. 

It occasionally happens that, after the 
briefs are in, one comes upon a new case or 
other authority bearing directly on one of 
the issues on appeal. Counsel should then 
file a notice of supplemental authority as pro- 
vided by Rule 9.210(g). 

On rare occasions, one may, by leave of 
court, file a supplemental brief. This may 
occur when there is a major change in the 
law after the briefs are in. One should file 
a motion to have the brief accepted and ac- 
company the motion with the brief. 


Oral Argument 

The court usually will not hear oral ar- 
gument unless requested by one of the par- 
ties. A party should serve the request for 
oral argument in a separate document not 
later than the time the last brief of that party 
is due.22 


Motions for Rehearing or 
Clarification, and Motions for 
Rehearing En Banc; Recalling the 
Mandate 

Rule 9.330 governs motions for rehear- 
ing or clarification. It provides that a mo- 
tion for rehearing or clarification may be 
filed within 15 days of the order for which 
rehearing is sought. The time for filing is ju- 
risdictional, and untimely motions are not 
allowed.” The purpose of rehearing is to ad- 
dress any points of fact or law which the 
court has overlooked or misapprehended: 
reargument is not allowed. To comply with 
this principle, one might write something 
along the lines of the following in the body 
‘of the motion: 


In its opinion, this court wrote that Jones testi- 
fied that appellant committed the crime. Appel- 
lant submits that the court overlooked the fact 
that Jones’s testimony, over appellant’s hearsay 
objection, was that he knew that appellant had 
committed the crime because Smith had told him 
so. R953. Hence, appellant submits, this court has 
overlooked his argument that the admission of 
this hearsay evidence was erroneous and preju- 
diced his case. 

As a general rule, it is not worthwhile to 
make a motion for rehearing or clarifica- 
tion when the court has affirmed the con- 
viction and sentence without opinion.”4 Nev- 
ertheless, such a motion will be appropriate 
if the Supreme Court has just come out with 
anew case directly on point, or in other simi- 
larly unusual circumstances. 

Rule 9.331 governs motions for rehear- 
ing en banc. Rule 9.331(c) provides that, 
within the time prescribed by Rule 9.330 
and in conjunction with the motion for re- 
hearing, a party may move for en banc re- 
hearing only on the grounds that the case 
is of exceptional importance or that such 
consideration is necessary to maintain uni- 
formity in the court’s decisions. It further 
provides that a request on any other ground 
shall be stricken. A motion for en banc re- 
consideration is nonallowable unless filed 
in conjunction with a motion for rehear- 
ing.25 The motion for rehearing en banc 
shall contain a statement, in a form specifi- 
cally prescribed by Rule 9.331(c)(2), to the 
effect that counsel has made a reasoned and 
studied professional judgment that the case 
is of exceptional importance or is contrary 
to one or more decisions of the court so that 
consideration by the full court is necessary 
to maintain uniformity of decisions. A party 
may not request a hearing on the motion; 
a request for a hearing shall be stricken. A 
motion for rehearing en banc is deemed de- 
nied upon a denial of rehearing or a grant 
of rehearing without en banc consideration. 

An appellate court has the power to re- 
call a mandate issued during the same term 
of court and review and reverse a prior opin- 
ion.?6 Resort to this procedure is very rare, 
and it should certainly not be considered a 
substitute for a proper motion for rehear- 
ing. BJ 


' Compare Jones v. State, 423 So.2d 520 
(Fla. 5th D.C.A. 1982) (notice of appeal improper 
where it recited that appeal was from denial of 
motion to suppress; appeal not dismissed) with 
McAllister v. State, 418 So.2d 1203 (Fla. 5th 
D.C.A. 1982) (notice of appeal reciting that ap- 
peal was from verdict improper; appeal dismissed) 
and McGrew v. State, 508 So.2d 727 (Fla. Sth 
D.C.A. 1987) (before entry of judgment and sen- 
tence, defendant filed notice of appeal from ver- 
dict; HELD, notice failed to confer jurisdiction; 
question certified). See also, Puga v. Suave Shoe 
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Corp., 417 So.2d 678 (Fla: 3d D.C.A. 1982) (no- 
tice of appeal improperly specifying nonap- 


_ pealable order treated as correctly directed to the 


reviewable order, where no prejudice to appel- 
lee). 

2 FLa.R.APP.P. 9.020(g). 

3 Compare FLA.R.ApP.P. 9.020(g) with 
FLA.R.Juv.P. 8.820(b)(3). See also In the Inter- 
est of: E.P., 507 So.2d 705 (Fla. 2d D.C.A. 1987). 

4 Leopard v. State, 489 So.2d 859, 860 (Fla. 
Ist D.C.A. 1986); accord Hathcock v. State, 492 
So.2d 756 (Fla. 4th D.C.A. 1986). 

5 Allen v. Town of Largo, 39 So.2d 549 (Fla. 
1949). 

6 Leopard v. State, 48) So.2d 859 (Fla. Ist 
D.C.A. 1986). 

7Kurz v. State, 303 So.2d 431 (Fla. 2d 
D.C.A. 1974). 

8 State v. Meyer, 430 So.2d 440 (Fla. 1983). 

9 Sanchez v. Swanson, 481 So.2d 481 (Fla. 
1986). 

10 FLA.R.APP.P. 9.200(2). 

'! The Florida Bar Re: Amendments to Flor- 
ida Rules of Appellate Procedure, 509 So.2d 276 
(Fla. 1987). 

12 FLa.R.App.P. 9.140(d). 

13 Id. 

'4 FLa.R.ApP.P. 9.200(e). 

15 FLA.R.ApP.P. 9.300(a). 

16 FLA.R.APP.P. 9.600(a). 

FLa.R.APP.P. 9.140(b)(5). 

18 FLA.R.ApP:P. 9.210(f). 

19 See FLA.STAT. §924.33 (1985). 

20 The significant question is whether the ap- 
pellant, as the party seeking reversal, must show 
prejudice, or whether the appellee, as the benefi- 
ciary of the alleged error, has the burden of show- 
ing the absence of prejudice. See the discussion 
in Lee v. State, 508 So.2d 1300 (Fla. Ist D.C.A. 
1987). 

21 FLA.R.APP.P. 9.210(c). 

22 FLa.R.App.P. 9.320. 

23 Cf. State Farm Mut. Auto. Ins. v. Judges, 
405 So.2d 980 (Fla. 1981). 

24 Compare Williams v. State, 425 So.2d 1163 
(Fla. Sth D.C.A. 1983) and Whipple v. State, 431 
So.2d 1011 (Fla. 2d D.C.A. 1983), with 
Lauramore v. State, 422 So.2d 896 (Fla. Ist 
D.C.A. 1982). See also Sparrow v. State, 415 
So.2d 28 (Fla. 4th D.C.A. 1982) (Downey, J., dis- 
senting). 

25 State v. Kilpatrick, 420 So.2d 868 (Fla. 
1982). 

26 See Owens v. State, 444 So.2d 951 (Fla. 2d 
D.C.A.1984), aff'd on other grounds, 475 So.2d 
1238 (Fla. 1985). 
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General Practice 


Attorney’s Fees and Costs on Appeal 


You completed a masterful brief certain 
to sway the appellate court in your favor. 
You handled every question at oral argu- 
ment with skill and aplomb. You expect a 
winning opinion any day. One question may 
still remain, likely of no small importance 
to both you and your client. Will the court 
order the opposing party to pay your fees 
and the costs you have incurred in gaining 
this appellate victory, or will your client be 
left solely responsible for your bills? The an- 
swer depends on two factors: (1) Whether 
you have taken the proper procedural steps 
to secure fees and costs for your appeal, and 
(2) whether the nature of the action entails 
a substantive right to such an award. 

It is the appellate court’s sole province in 
Florida to determine the appropriateness of 
an attorney’s fee on appeal. The trial court’s 
role is restricted to assessing the amount of 
the fee and enforcing it.! The method for 
bringing a fee request to the appellate 
court’s attention is governed by Florida 
Rule of Appellate Procedure 9.400(b), 
which directs that “[a] motion for attorney’s 
fees may be served not later than the time 
for service of the reply brief and shall state 
the grounds upon which recovery is sought.” 
The appellate courts require strict compli- 
ance with this procedure. Accordingly, at- 
torney’s fees on appeal have been denied 
when no motion was made for such an 
award;? when a motion was made that did 
not state the grounds on which recovery was 
sought;3 and when a motion was made un- 
timely.4 

This stringent policy is certain to con- 
tinue, since the Florida Supreme Court re- 
cently referred to the “laudable purpose” of 
Rule 9.400(b) holding that a motion not 
filed in accordance with its terms is legally 
insufficient and forms a proper basis for de- 


nying the requested appellate fees. Salley v. . 


by Sally R. Doerner 


City of St. Petersburg, 511 So.2d 975, 976 
(Fla. 1987). The court explained that an ap- 
propriate motion for fees is necessary both 
to direct a court’s attention to the need to 
rule on the issue and to save it from having 
to guess the ground on which the claim is 
made. Although the court was careful to 
leave room for the exercise of judicial dis- 
cretion in decisions on appellate fees,> Sal- 
ley reinforces the Florida practitioner’s 
responsibility to move for such awards in 
a timely and specific manner.® 

In addition to being procedurally correct, 
a request for attorney’s fees on appeal must 
be predicated on a substantive entitlement 
to such an award.’ Instances in which Flor- 
ida law permits the assessment of fees on 
appeal are both extensive and unlikely to 
decline,’ so an attorney must take care to 
determine by the time the reply brief is due 
whether any of these numerous substantive 
grounds are applicable to the client’s action. 
A thorough survey of these substantive en- 
titlements is well beyond the scope of this 
article; the brief descriptions of a few in- 
cluded here are representative rather than 
inclusive. 

Florida’s insurance code provides specifi- 
cally for an award of attorney’s fees on ap- 
peal. F.S. §627.428 directs a court, following 
a successful appeal by an insured or bene- 
ficiary, to “adjudge or decree against the in- 
surer and in favor of the insured or bene- 
ficiary a reasonable sum as fees or compen- 
sation for the insured’s or beneficiary’s at- 
torney prosecuting the: suit.” An insured, 
only partially successful on appeal, is enti- 
tled to recover fees for the portion of the 
action won.? 

Florida law also specifically allows a 
party who prevails in an action on a me- 
chanic’s lien to recover a reasonable fee for 
his attorney’s efforts on appeal. F.S. §713.29 


directs a fee to be awarded “for trial and ap- 
peal” to the party who succeeds in an ac- 
tion to enforce alien.'° Consistent with this 
statute’s legislative purpose to make whole 
the successful party and to discourage spe- 
cious claims, the courts regard it as man- 
datory and hold that an attorney’s fee on 
appeal must be awarded to the winner of 
a mechanic’s lien dispute.!! 

On the other hand, Florida’s workers’com- 
pensation law makes a claimant responsi- 
ble for his own attorney’s fees unless his ac- 
tion falls within one of three statutory excep- 
tions.!2 If one of those exceptions is appli- 
cable to a worker’s claim, however, and if 
he prevails on the exception on appeal, the 
court is authorized to award him a fee for 
his attorney’s appellate services. !3 

In actions for dissolution of marriage, at- 
torney’s fees are awardable on appeal as well 
as in the lower court as an exercise of the 
court’s sound discretion. The decisive fac- 
tors here are not which party “prevails” on 
the appeal but rather such circumstances as 
the relative financial positions of the par- 
ties,!4 the amount of work the appeal en- 
tailed,'5 and the amount of fees the lower 
court previously awarded. 

Punitive awards of attorney’s fees to liti- 
gants forced to defend frivolous appeals are 
not uncommon in Florida. F.S. §57.105 di- 
rects a court confronted with a civil action 
devoid of any justiciable issue of law or fact 
to award a reasonable attorney’s fee to the 
prevailing party. In effect, §57.105 gives Flor- 
ida courts a substantive weapon to discour- 
age litigants from the pursuit of untenable, 
baseless, and meritless appeals, and the 
courts have not shrunk from wielding it. Ac- 
cordingly, attorney’s fees on appeal have 
been assessed when a party misled the trial 
court and conceded that his position on ap- 
peal was baseless, Department of Revenue 
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v. Gurtler, 381 So.2d 242 (Fla. 4th DCA 
1979); when a litigant insisted on the absurd 
position that all defaults should be vacated 
automatically upon application, E. Com- 
munications, Inc. v. Toyota Motors Cen- 
ter, Inc., 391 So.2d 697 (Fla. 3d DCA 1981); 
and even against an appellee who could of- 
fer no evidence to support his venue claim 
that had succeeded in the trial court, Hauck 
v. Triana Custom Homes, Inc., 467 So.2d 
707 (Fla. 5th DCA 1985).!© At least one 
court construes the imposition of an attor- 
ney’s fee under §57.105 as mandatory once 
a judicial determination is made that a cause 
is frivolous. Debra, Inc. v. Orange County, 
445 So.2d 404 (Fla. Sth DCA 1984); Wright 
v. Acierno, 437 So.2d 242 (Fla. Sth DCA 
1983). 

Finally, the scope of substantive entitle- 
ment to attorney’s fees on appeal in Flor- 
ida has undergone significant legislative 
expansion. F.S. §59.46 provides that, 

[iJn the absence of an expressed contrary intent, 
any provision of a statute or of acontract entered 
into after October 1, 1977, providing for the pay- 
ment of attorney’s fees to the prevailing party shall 
be construed to include the payment of attorney’s 
fees to the prevailing party on appeal.!” 

Pursuant to this section, the Supreme 
Court in Cheek v. McGowan Electric Sup- 
ply Co., 511 So.2d 977 (Fla. 1987), recently 
held that the payee of a promissory note was 
entitled to recover an attorney’s fee on ap- 
peal even though the note provided only uni- 
laterally for attorney’s fees expended in col- 
lection efforts. !8 

Once you have made a meritorious mo- 
tion for an attorney’s fee on appeal, and 
once the appellate court grants your client 
such an award, there still is one important 
step left before the fee can be recovered. The 
Florida Supreme Court recently settled a 
long-standing disagreement among the dis- 
trict courts by holding that appellate fees 
must be assessed on an evidentiary basis. 
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[T]he necessity and reasonableness of an award 
of attorney’s fees must be supported by compe- 
tent substantial evidence. The party who is go- 
ing to suffer the financial detriment of payment 
of the fees must be provided an opportunity to 
be heard. Therefore, after plenary appeal, we di- 
rect appellate courts to either remand the issue 
of the amount of an attorney’s fee award to trial 
courts for determination of that issue after an 
evidentiary hearing or provide a method for re- 
ceiving evidence by affidavit or otherwise on this 
issue in the appellate court. 


Sierra v. Sierra, 505 So.2d 432 (Fla. 1987).!9 

To date, the two district courts con- 
fronted with the issue have implemented Si- 
erra’s instructions somewhat differently. 
The First District, at least in workers’ com- 
pensation actions, provides a method for its 
own receipt of evidence by giving litigants 
20 days from the date a fee on appeal is pro- 
visionally granted to file either a stipulation 
as to the amount of the fee to be assessed 
or affidavits as to the value of the attorney’s 
appellate services. If either party objects to 
proceeding on affidavits, or if the court re- 
ceives no response within the allotted 20 
days, the case is remanded for the trial 
court’s determination of the fee. Moldthan 
v. Sentinel Communications Co., 510 So.2d 
1185 (Fla. Ist DCA 1987).2° 

On the other hand, the Third District an- 
nounced in Henning v. Henning, 507 So.2d 
164, 165 (Fla. 3d DCA 1987), that, “as a re- 
sult and in the light of Sierra,” it will remand 
the assessment of an attorney’s fee on ap- 
peal “in each instance in the absence of an 
affirmative stipulation of the parties that we 
may ourselves fix the amount of appellate 
fees.” The court added that such a stipula- 
tion would permit it to determine the issue 
of fees either on the basis of affidavits or 
without them. 

In contrast to the requirement that an 
award of attorney’s fees on appeal must 
have an independent substantive predicate, 
costs on appeal are always recoverable by 
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the successful party. Florida Rule of Appel- 
late Procedure 9.400(a) directs trial courts 
to tax costs in favor of a party who prevailed 
on appeal pursuant to a motion served 
within 30 days of the issuance of the man- 
date. Taxable appellate costs are designated 
as fees for filing and service of process, 
charges for preparation of the record, bond 
premiums, and any other costs permitted by 
law. 


Determining that a litigant is the, or a, 
“prevailing party,” both in this context and 
for purposes of attorney’s fees recoverable 
on the same basis, is critical to entitlement 
to an award. When a party wins a skirmish 
on a counterclaim but loses the war’s ulti- 
mate result,! or gains some economic bene- 
fit but fails to reverse a judgment foreclosing 
that party’s lien,?? or does not outdo the op- 
ponent in the total results reached,?> such 
litigant does not prevail on the appeal and 
hence is not entitled to recover appellate 
costs.24 However, in “Mexican stand-off” 
situations, when the plaintiff loses on the 
complaint and the defendant loses on the 
counterclaim, the defendant is considered 
to be the prevailing party for purposes of 
an award of appellate costs.25 


Finally, in the unthinkable event that 
your masterful brief and your eloquent ar- 
gument fail to carry the day, your client may 
be protected from liability for your oppos- 
ing counsel’s fee only in very limited circum- 
stances if the supersedeas bond posted to 
review the judgment is conditioned on the 
payment of an attorney’s fee. Attorney’s fees 
are not one of the mandatory conditions for 
supersedeas prescribed by Florida Rule of 
Appellate Procedure 9.310(c)(2), however.76 
So, while courts have held that a bond 
posted to stay the effect of an interlocutory 
order appropriately may be conditioned on 
attorney’s fees,2” the same is not true of a 
bond posted to review a final judgment.”8 


If a bond is intended to include attorney’s 
fees, it must contain a specific provision to 
that effect; a statement that it includes 
“costs” is not sufficient.2? In addition, no 
authority permits the supersedeas of a judg- 
ment for money alone to include a provi- 
sion for the payment of attorney’s fees on 
appeal.° 

In sum, then, comply carefully in any ap- 
pellate cause that involves the right to re- 
cover an attorney’s fee with the procedural 
rules for making such a request. By doing 
so, you can make sure that your client, if 
victorious, will receive all the spoils to which 
he or she is entitled—not just a winning opin- 
ion and costs, but an award of an attorney’s 
fee as well. 


! Absent a remand, a trial court has no author- 
ity to grant an attorney’s fee for an appeal. 
Elswick v. Martinez, 394 So.2d 529 (Fla. 3d 
D.C.A. 1981); Howell v. Howell, 183 So.2d 261 
(Fla. 2d D.C.A. 1966). In Gernat v. Gernat, 378 
So.2d 339 (Fla. 4th D.C.A. 1980), the court 
emphasized: “Nowhere can we find any law or 
precedent which would enable a trial court to 
determine the appropriateness of attorney’s fees 
on appeal and none has been cited to us. We, 
therefore, confirm that a trial court cannot so 
determine.” 

2 A trial court’s assessment of $22,500 as an 
attorney’s fee for an earlier appeal was disallowed 
in Viking General Corp. v. Diversified Mortgage 
Investors, 387 So.2d 983, 985 (Fla. 2d D.C.A. 
1980), because the “appellee did not file a mo- 
tion for appellate attorney’s fees for the prior 
appeal in this court as contemplated by 
Fla.R.App.P. 9.400(b).” 

3 A claimant’s timely but unexplained request 
for an attorney’s fee in Lehigh Corp. v. Byrd, 397 
So.2d 1202, 1205 (Fla. Ist DCA 1981), forced the 
court to eliminate all possible basis for the peti- 
tion. It opined that a statement of the ground(s) 
on which recovery was sought “would have 
greatly facilitated the court’s consideration of the 
claimant’s request,” and then stated that such de- 
ficient motions thereafter would be subject to de- 
nial. See also, Dooley v. Culver, 370 So.2d 1154 
(Fla. 4th D.C.A. 1978) (petition for fees that failed 
to state grounds for relief “must” be denied). 

4 Even in the context of workers’ compensa- 
tion, in which claimants by statute enjoy the bene- 
fit of all legal presumptions, a motion for ap- 
pellate fees by aclaimant’s counsel will be denied 
if not filed timely. Joseph Land & Co. v. Green, 
486 So.2d 87 (Fla. Ist D.C.A. 1986) (petition for 
fees filed two weeks after issuance of mandate “neg- 
ligently failed to preserve the claimant’s right to 
recover from the employer and carrier” attorney’s 
fees on appeal); see also, Lobel v. Southgate Con- 
dominium Ass’n, 436 So.2d 170 (Fla. 4th D.C.A. 
1983) (motion for attorney’s fees on appeal filed 
five months after service of reply brief denied for 
“tardiness”). 

5 As a caveat, the court in Salley cautioned 
that its “ruling should not be construed to mean 
that an appellate court is precluded from mak- 
ing a lawful award of attorney’s fees if the require- 
ments of 9.400(b) are not met.” 511 So.2d at 977. 
While Florida’s appellate courts thus have the abil- 
ity to award attorney’s fees in spite of procedural 


irregularities, the caselaw suggests that they are 


loathe to do so. 

6 The Supreme Court in Salley also expressly 
receded from its comment in Behm v. Division 
of Administration, Department of Transporta- 
tion, 288 So.2d 476, 780 (Fla. 1974), that no mo- 
tion for appellate fees is necessary when such an 
award is mandatory. 

7The Committee Notes to Fla.R.App.P. 
9.400(b) explain that it does not create a right to 


the assessment of an appellate fee but instead only 
dictates the procedure to be followed when such 


an award otherwise is substantively permitted. 


8 The Supreme Court’s holding in Salley was 
based on its observation that, “[iJn recent years, 
the legislature has enacted many new provisions 
authorizing the payment of attorney’s fees under 
certain circumstances.” 511 So.2d at 976-977. 

9 For instance, in Travelers Indemnity Co. v. 
Butchikas, 313 So.2d 101 (Fla. Ist D.C.A. 1975), 
an insurer’s appeal resulted in reversal of part of 
the insured’s compensatory damage award and 
all of his punitive damages award, but the court 
nonetheless held that the insured was entitled to 
attorney’s fees for the portion of the compensa- 
tory damage award that was challenged but af- 
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firmed. See also, Great Southern Fire Ins. Co. 
v. DeWitt, 458 So.2d 398, 400 (Fla. Ist D.C.A. 
1984). 

Ot couisc, if an insured is entirely unsuccess- 
ful on appeal, he is not entitled to recover any 
portion of a fee. See, e.g., Diffen v. National Un- 
ion Fire Ins. Co. of Pittsburgh, 753 F.2d 978 (11th 
Cir. 1985); Coblentz v. American Surety Co. of 
New York, 421 F.2d 187 (Sth Cir. 1969); com- 
pare, Southern American Fire Ins. Co. v. Rinzler, 
324 So.2d 133 (Fla. Ist D.C.A. 1975) (in which 
insurer brings and loses an appeal from an award 
of benefits to insured, insured entitled to attor- 
ney’s fee). 

10 Prior to the addition of this language to 
§713.29 in 1977, the Supreme Court held that “the 
statute by not specifically setting out attorney’s 
fees incurred on appeal would not encompass the 
allowance of such a fee.” Sunbeam Enterprises, 
Inc. v. Upthegrove, 316 So.2d 34 (Fla. 1975). 

'! See Sanfillipo v. Larry Glacin Tile Co., 390 
So.2d 413 (Fla. 4th D.C.A. 1980); American In- 
sulation of Fort Walton Beach v. Pruitt, 378 
So.2d 839 (Fla. Ist D.C.A. 1979); compare 
Publix Super Markets, Inc. v. Cheesbro Roof- 
ing, Inc., 502 So.2d 484 (Fla. Sth D.C.A. 1987) 
(in which neither party “prevailed”; both motions 
for attorney’s fee denied). 

12 FS, §440.34(3) specifies that the employer/ 
carrier is liable for aclaimant’s attorney’s fee when 
the claimant successfully asserts a claim for medi- 
cal benefits only, when the deputy commissioner 
finds that the employer/carrier has handled a 
worker’s claim in bad faith, or when the employer/ 
carrier denies the compensability of an injury that 
later is determined to have been compensable. 

'3 See Lehigh Corp. v. Byrd, 397 So.2d at 1205 
(Fla. Ist D.C.A. 1981). 

'4 When the husband is wealthy and the wife 
impecunious, the courts will either order the hus- 
band to pay the wife’s appellate fees, Chaachou 
v. Chaachou, 73 So.2d 830 (Fla. 1954), or reduce 
the extent of the husband’s liability for them. 
Zilbert v. Zilbert, 305 So.2d 214 (Fla. 3d D.C.A. 
1974). When the economic picture is reversed and 
the wife’s means are superior to the husband’s, 
the court may order either that each party is to 
be responsible for his or her own appellate fees, 
Carter v. Carter, 306 So.2d 587 (Fla. Ist D.C.A. 
1974), or that the wife must pay the husband’s. 
Mummaw v. Mummaw, 325 So.2d 20 (Fla. Ist 
D.C.A. 1975). 

'S In Guthrie v. Guthrie, 357 So.2d 247 (Fla. 
4th D.C.A. 1978), the court reduced an award of 
appellate fees the husband had been ordered to 
pay because the routine issues involved did not 
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justify the amount of time the lawyer had devoted 
to them. 


16 Of course, instances also exist in which ap- 
pellate courts have refused to assess attorney’s fees 
on appeal under §57.105. See, e.g., Keyes Co. v. 
Sherden, 442 So.2d 427 (Fla. 4th D.C.A. 1983) 
(suit to recover brokerage commission was un- 
meritorious but not frivolous); Steinhardt v. East- 
ern Shores White House Ass’n, Inc., 413 So.2d 
785 (Fla. 3d D.C.A. 1982) (§57.105 fee not sus- 
tainable prior to the resolution of a controversy); 
Belcher v. First National Bank of Miami, 405 
So.2d 754 (Fla. 3d D.C.A. 1981) (unsuccessful 
but not frivolous appeal does not warrant puni- 
tive imposition of attorney’s fee). 

!7 Prior to the enactment of this section, Flor- 
ida courts generally were reluctant to extend a 
litigant’s entitlement to attorney’s fees in the trial 
court to cover an appeal. See, e.g., Ohio Realty 
Investment Corp. v. Southern Bank of West Palm 
Beach, 300 So.2d 679 (Fla. 1974) (attorney’s fee 
on appeal in action on contract not recoverable 
unless contract expressly provides for one); 
Goodfriend v. Druck, 309 So.2d 236 (Fla. 4th 
D.C.A. 1975) (same). 

18 Compare Palm Beach Management Corp. 
v. DeWoody & Co., 497 So.2d 1298 (Fla. 4th 
D.C.A. 1986), in which, although there was “no 
question” that the appellee was entitled to an at- 
torney’s fee at trial, the court denied fees on ap- 
peal because the unilateral language of promis- 
sory note at issue did not provide for mutuality 
of relief. 

'9 As the Sierra court pointed out, its direc- 
tive was not a radical departure from existing prac- 
tices. Trial courts in marital cases traditionally 
are precluded from assessing an attorney’s fee with- 
out an evidentiary basis, and the district courts 
before Sierra often remanded such causes for de- 
termination of the proper amount of appellate 
fees as well. Schneider v. Schneider, 389 So.2d 
311, 312 (Fla. 2d D.C.A. 1980); McIntyre v. 
McIntyre, 380 So.2d 1195, 1197 (Fla. Sth D.C.A. 
1980); Dresser v. Dresser, 350 So.2d 1152, 1153- 
54 (Fla. Ist D.C.A. 1977); Ludemann v. Lude- 
mann, 317 So.2d 860, 862 (Fla. 4th D.C.A. 1975). 

20 See also, Occidental Chemical Co. v. 
Howard, 508 So.2d 466 (Fla. Ist D.C.A. 1987); 
Locke v. Rooney, 508 So.2d 467 (Fla. Ist D.C.A. 
1987); First Quality Restaurant v. Bryan, 507 
So.2d 788 (Fla. Ist D.C.A. 1987); cf., Electrical 
Motor Service v. Tiralosi, 506 So.2d 98 (Fla. Ist 
D.C.A. 1987) (determination of attorney’s fee for 
appeal remanded to deputy commissioner “be- 
cause of the dispute surrounding the question of 
what a reasonable fee should be”). 

21 Kirou v. Oceanside Plaza Condominium 
Ass’n, Inc., 425 So.2d 650 (Fla. 3d D.C.A. 1983). 

22 Thaller v. Waterford Point Condominium 
Apartments, Inc., 437 So.2d 248 (Fla. 4th D.C.A. 
1983). 

23 Auto-Owners Ins. Co. v. Hooks, 463 So.2d 
468 (Fla. Ist D.C.A. 1985); see Bates v. Boggs, 
512 So.2d 977, 979 (Fla. 2d D.C.A. 1987) (award 
of appellate costs reversed because grandparents 
who won right to be heard at custody hearing but 
not custody itself did not “prevail” on appeal). 

24 It logically follows that, in cases in which 
the party who prevails on appeal is entitled to an 
award of attorney’s fees, no fee is payable to the 
winner of an interloculory appellate proceeding 
unless that same party ultimately “prevails” by 
winning the final judgment as well. Mainlands 
Construction Co. v. Wen-Dic Construction Co., 
482 So.2d 1369 (Fla. 1986); General Accident Ins. 
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Co. v. Packal, 512 So.2d'344 (Fla. 4th D.C.A. 
1987). 

25 Scutti v. Daniel E. Adache & Associates 
Architects, P.A., 515 So.2d 1023 (Fla. 4th D.C.A. 
1987); see also, Kirou v. Oceanside Plaza, Con- 
dominium Ass’n, Inc., 425 So.2d 650 (Fla. 3d 
D.C.A. 1983). 

26 At least one court has rejected the conten- 
tion that the word “fees” in the present 
Fla.R.App.P. 9.130(c)(2) encompasses attorney’s 
fees. City of Coral Gables v. Geary, 398 So.2d 
479 (Fla. 3d D.C.A. 1981). The court reasoned 
that, since the 1978 amendments to the appellate 
rules were expressly intended not to change the 
substantive law, the new supersedeas provision 
did not alter the settled interpretation of former 
Rule 5.6 that attorney’s fees are not among the 
mandatory conditions of a bond. 

27 Lawson v. County Board of Public Instruc- 
tion, Franklin County, 114 Fla. 153, 154So. 170 
(1934); Luckhardt v. Pardieck, 142 So.2d 749 
(Fla. 2d D.C.A. 1962). 

28 Larsen v. Higgenbotham, 66 So.2d 40 (Fla. 

1953); Bernstein v. Bernstein, 43 So.2d 356 (Fla. 
1949). 
29 Smith v. Smith, 100 So.2d 391 (Fla. 1958); 
cf. Gesco, Inc. v. Edward L. Nezelek, Inc., 414 
So.2d 535 (Fla. 4th D.C.A. 1982), pet. for review 
denied, 426 So.2d 27 (Fla. 1983), when the surety 
on a transfer bond conditioned on the payment 
of “costs” was held liable for attorney’s fees since 
F.S. §713.29, provides that attorney’s fees in 
mechanic’s lien actions are taxable as costs. 

30 Edward L. Nezelek, Inc. v. Elevator Sales 
and Service, Inc., 374 So.2d 53 (Fla. 3d D.C.A. 
1979); see FLa.R.App.P. 9.130(b)(1). 
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Family Law 


The Use of Writs in Family Law Cases 


The writ of common law certiorari is the 
most frequently used writ in family law 
cases. The writ is available to review orders 
of the trial court which “depart from the es- 
sential requirements of the law and from 
which there would be no adequate remedy 
by appeal.” See, e.g., Mart v. Simmons, 405 
So.2d 1018 (Fla. 4th DCA 1981). 

It is essential that both aspects of this two- 
pronged test — departure from the law and 
a lack of an adequate remedy by appeal — 
be met, since a failure to demonstrate the 
two will result in a denial of certiorari. Cases 
in which certiorari has been denied because 
both of the required elements were not 
shown are legion. See, e.g., Glazer v. Glazer, 
394 So.2d 140 (Fla. 4th DCA 1980). 


Discovery Orders 

Nonfinal orders of the trial court that per- 
mit discovery are classic examples of the 
type of interlocutory order that may be re- 
viewed by certiorari. Proctor & Gamble Co. 
v. Swilley, 462 So.2d 1188 (Fla. lst DCA 
1985). This is so because the discovery proc- 
ess itself creates the irreparable harm if the 
order compelling the discovery is erroneous: 
If [the Petitioner] is wrongfully required to an- 
swer [the Respondent’s] interrogatories, she is be- 
yond relief. We concede no means by which on 
appeal this court could extract such knowledge, 
once gained, from the mind of [the Respondent], 
for truly “the moving finger having writ moves 
on nor any appeal shall lure it back to cancel half 
a line.” 

Td. at 1192. 

On the other hand, orders denying or pro- 
hibiting discovery are not ordinarily review- 
able by certiorari because any harm which 
may result from the denial of discovery can 
be remedied by appeal. See, e.g., Esman v. 
Board of Regents, 425 So.2d 156 (Fla. Ist 


by Cynthia L. Greene 


DCA 1983); Professional Medical Special- 
ties, Inc. v. Renfroe, 362 So.2d 397 (Fla. 4th 
DCA 1978). 

In family law cases, the most common us- 
age of the writ of certiorari with respect to 
discovery orders appears in cases in which 
the trial court has compelled or allowed dis- 
covery from third parties. 

In Palmer v. Servis, 393 So.2d 653 (Fla. 


_ 5th DCA 1981), the wife issued a subpoena 


duces tecum to a corporation employing the 
husband, seeking production of all finan- 
cial books and records of the corporation. 
The wife had not established, prior to the 
issuance of the subpoena, that the husband 
had an interest in the corporation. The dis- 
trict court granted the corporation’s peti- 
tion for writ of certiorari, finding that “the 
right to go into the financial details of a 
third person’s business affairs should be de- 
ferred until the wife has established by evi- 
dence, acquired if necessary through other 
discovery proceedings, that the husband pres- 
ently has a financial interest in the business.” 
Even when a party to a dissolution of mar- 
riage has a demonstrated interest in a busi- 
ness entity, certiorari will lie to protect such 
a third party entity from a discovery order 
that exceeds “the essential requirements of 
the law.” In Seminole Enterprises of Boni- 
fay, Fla. v. Manuel, 464 So.2d 1301 (Fla. 
Ist DCA 1985), the evidence established 
that the husband was the president of one 
corporation and the vice president of an- 
other and that the husband’s stock in the 
two corporations was the primary asset of 
the parties. Rather than issuing a subpoena, 
the wife filed a motion seeking an order com- 
pelling the husband to make demand upon 
the companies to allow her accountant to 
examine the books and records of the cor- 


porations. The trial court entered an order 
requiring the corporations to make their 
books and records available to the wife. A 
petition for writ of certiorari on behalf of 
the corporations was granted because the 
trial court could not lawfully compel the 
two corporations to produce documents in- 
asmuch as they were not parties to the pro- 
ceedings. 

Another form of discovery that has re- 
sulted in a large body of case law involves 
mental and physical examinations of the par- 
ties. In Kristensen v. Kristensen, 406 So.2d 
1210 (Fla. Sth DCA 1981), the trial court 
ordered both parties to submit to compul- 
sory mental examinations in a child custody 
case. The district court rejected the conten- 
tion that the mental health of “any parent 
seeking custody of his or her child” is “in 
controversy” simply by virtue of the custody 
case, and granted the husband’s petition for 
writ of certiorari. 

In McIntyre v. McIntyre, 404 So.2d 208 
(Fla. 2d DCA 1981), the district court 
quashed, on petition for certiorari, an or- 
der requiring the wife’s personal psychiatrist 
to release her medical records to a court- 
appointed psychologist, holding that a party 
to a child custody dispute does not make 
his or her mental condition “an element of 
his or her defense” simply by seeking cus- 
tody. 

In Barry v. Barry, 426 So.2d 1229 (Fia. 
4th DCA 1983), certiorari was granted to 
quash a trial court’s order compelling the 
wife to be examined by a “vocational re- 
habilitative counselor” as no law or rule 
authorizes examinations by nonphysicians. 

Another form of compulsory examina- 
tion is H.L.A. testing in cases where pater- 
nity is in issue. In at least one case, certio- 
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rari was granted to quash an improper or- 
der requiring H.L.A. testing. 

In T.D.D. v. M.J.D.D., 453 So.2d 856 
(Fla. 4th DCA 1984), the parties were hus- 
band and wife. Prior to their marriage they 
had sexual relations and, sometime later, 
the woman informed the man that she was 
pregnant. The parties married and several 
years later the wife petitioned for a disso- 
lution of marriage. The wife alleged in her 
petition that the minor child was born of 
the marriage and sought sole parental re- 
sponsibility with reasonable visitation rights 
to the husband. Thereafter, the parties en- 
tered into a stipulation settling custody, sup- 
port, visitation rights and other matters. 
When the parties appeared at the uncon- 
tested final hearing, the wife announced that 
she was dissatisfied with the visitation agree- 
ment and, thereafter, filed an amended pe- 
tition challenging the husband’s paternity 
and seeking an order compelling him to sub- 
mit to H.L.A. testing. The trial court 
granted the motion. The district court 
quashed the trial court’s order finding that 
the court erred in not first determining 
whether the wife was estopped from chal- 
lenging the husband’s paternity. 

A third discovery area from which cer- 
tiorari proceedings arise in family law cases 
pertains to the seeking of information, 
through the discovery process, relative to 
“marital fault.” In such cases the petition 
for certiorari is normally sought by the wit- 
ness from whom such information is- 
sought. Two such cases are Joldersma v. 

_ Stewart, 370 So.2d 80 (Fla. 2d DCA 1979), 
and Smith v. Bloom, 506 So.2d 1173 (Fla. 
4th DCA 1987). 
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- In Joldersma, the trial court ordered a wit- 
ness to answer certain questions at deposi- 
tion, including “how long have you been dat- 
ing [the husband]?”; “are you living with[the 
husband]?”; and “have you had sexual in- 
tercourse with [the husband]?” The district 
court noted that the husband in Joldersma 
had admitted to a financial ability to pro- 
vide alimony and, therefore, “fault” was not 
relevant to any financial issue. The court 
opined that an admission of financial abil- 
ity would not necessarily preclude “legiti- 
mate discovery” into the extent of such abil- 
ity but found that the questions posed to 
the witness were “not reasonably calculated 
to obtain this kind of information.” The pe- 
tition for certiorari was granted. 

In Smith v. Bloom, the wife sought dis- 
covery (consisting of the production of fi- 
nancial records in 45 separate categories) 
from a witness who was admittedly cohabi- 
tating with the husband. In addition, the 
wife sought to depose the witness and, dur- 
ing the deposition, asked the witness, 
“When did you first have sexual relations 
with [the husband]?” 

Addressing the issue of the production of 
documents, the district court held that “un- 
der ordinary circumstances only the finan- 
cial records of such a third party involving 
transactions with the husband would be dis- 
coverable.” However, in circumstances in 
which the evidence indicates that anumber 
of such transactions may have occurred, 
then it is permissible to require the produc- 
tion of records “as may reasonably be ex- 
pected to disclose transactions with or in 
any manner related to the husband and his 
property.” Certiorari was granted in Smith 


v. Bloom, because the demanded discovery 
did not fall within these limits. 

Certiorari was also granted with respect 
to the question posed to the witness during 
deposition. The district court held that in- 
quiry into adultery could be relevant to eco- 
nomic issues or to issues of child custody 
and visitation but that the determination of 
whether such questions are proper in each 
individual case requires a delicate balance 
between the rights and obligations of the re- 
spective parties: 

An inquiry too narrowly confined may prevent 
a spouse from obtaining evidence necessary to 
show that marital misconduct of the other spouse 
was a substantial contributing factor to the eco- 
nomic disaster that befell the family. Permitting 
an unfettered fishing expedition, on the other 
hand, will simply encourage the return of the fault 


concept to dissolution proceedings with all of its 
attendant atrocities. 


Id. at 1177. 


Continuance Motions 

A frequently attempted, but rarely suc- 
cessful, basis for seeking certiorari is the de- 
nial of a motion for a continuance of a trial 
or, in the case of dissolution of marriage pro- 
ceedings, a denial of a requested continu- 
ance of the final hearing. A petitidn for cer- 
tiorari based upon such grounds*normally 
fails both because the question of whether 
a party was prejudiced by such a denial is 
subject to review by appeal and because of 
the well established law that the “time, 
trouble, and expense of going through an 
unnecessary trial are not the kind of mate- 
rial injuries which are sufficient to justify 
invocation of a district court’s certiorari ju- 
risdiction.” United States Fidelity & Guar- 
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anty v. Graham, 404 So.2d 863 (Fla. 4th 
DCA 1981); Bowl America Florida, Inc. v. 
Schmidt, 386 So.2d 1203 (Fla. Sth DCA 
1980). However, in an exceptional case, cer- 
tiorari will lie as, for example, in Outdoor 
Resorts at Orlando v. Hotz Man. Co., 483 
So.2d 2 (Fla. 2d DCA 1985). 

In Outdoor Resorts, the trial court de- 

nied a motion for continuance which was 
based upon the unavailability of a witness. 
The witness, unavailable because of having 
undergone major surgery, was the one wit- 
ness most able to testify to the facts associ- 
ated with the claim asserted. The district 
court termed the circumstances of the case 
“extraordinary” and explained: 
We acknowledge that normally the petitioner, 
were it not to prevail upon the trial, would be able 
to raise in a plenary appeal the question of 
whether it was prejudiced by the trial court’s de- 
nial of the motion for continuance. Here, how- 
ever, a balancing of interests has led us to con- 
clude there is a greater likelihood of detriment 
to the petitioner if we were to deny the petition 
than will be imposed upon the respondent by our 
finding it meritorious. 


Id. at 4. 


Bifurcation Orders 

Although the law is well established that 
the bifurcation of domestic cases (entering 
a judgment of dissolution and reserving de- 
termination of property, alimony and sup- 
port issues) should be reserved only for “ex- 
ceptional circumstances,” review of such or- 
ders by certiorari is normally unsuccessful 
for the same reasons as is review by cer- 
tiorari of orders denying continuances. The 
petitioner in such cases is simply not able 
to demonstrate any wrong which cannot be 
remedied on appeal. Thus, in Ebeling v. Ebe- 
ling, 452 So.2d 1001 (Fla. 2d DCA 1984), 
the court denied certiorari, noting the fail- 
ure of the petitioner to establish “any preju- 
dice suffered,” and in Glazer v. Glazer, 394 
So.2d 140 (Fla. 4th DCA 1980), certiorari 
was denied upon the wife’s failure to show 
an injury which could not be rectified by ap- 
peal. 


Lis Pendens 

An often overlooked area in which cer- 
tiorari is appropriate in family law is with 
respect to lis pendens. Certiorari is the 
proper vehicle by which to raise either the 
improper discharge of a lis pendens or the 
denial of a motion to dissolve a lis pendens. 
See, e.g., First Southern Development 
Corp. v. Chandler and Associates, 472 
So.2d 878 (Fla. Ist DCA 1985); Hallmark 
Builders, Inc. v. Hickory Lakes of Brandon, 
Inc., 458 So.2d 45 (Fla. 2d DCA 1984). 


Orders Denying Dismissal 

Orders denying dismissal of certain types 
of marital cases may be reviewed by certio- 
rari. In Gillis v. Gillis, 391 So.2d 772 (Fla. 
3d DCA 1980), the wife instituted divorce 
proceedings in England and, while those pro- 
ceedings were pending, the husband moved 
to Florida. The wife then instituted proceed- 
ings in Florida and the husband moved to 
dismiss, alleging the prior jurisdiction of Eng- 
land courts. Certiorari was granted to quash 
the trial court’s order directing the husband 
to respond to the wife’s child support peti- 
tion in order to avoid a duplication of pro- 
ceedings. 

Similarly, in Bernstein v. Bernstein, 377 
So.2d 1011 (Fla. 3d DCA 1979), the district 


‘The court may issue a writ 
of certiorari only when there is 
a departure from the essential 

requirement of the law and 

no adequate remedy on 
plenary appeal’ 


court granted certiorari and quashed an or- 
der denying a motion to dismiss a petition 
which asserted “fraud” in connection with 
a property settlement filed outside the time 
provided by Fla.R.Civ.P. 1.540. 

However, in Doerschuck v. Doerschuck, 
481 So.2d 1317 (Fla. 4th DCA 1985), the 
Fourth District Court of Appeal denied cer- 
tiorari review of a denial of a motion to dis- 
miss in a dissolution of marriage case. 

In Doerschuck, the wife initiated disso- 
lution of marriage proceedings and, during 
the pendency of those proceedings, the hus- 
band died. The wife filed a suggestion of 
death and a motion to dismiss, but the hus- 
band’s children by another marriage moved 
to intervene in the divorce proceedings. The 
trial court denied the motion to dismiss and 
granted the motion to intervene. Certiorari 
was denied because, as set forth in the spe- 
cial concurrence: 

The court may issue a writ of certiorari only when 
there is a departure from the essential require- 


ment of the law and no adequate remedy on ple- 
nary appeal. In the present case, there was a de- 
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parture from the essential requirements of law. 
However, there is a remedy available on plenary 
appeal, notwithstanding that the parties may be 
exposed to costly, lengthy and unnecessary liti- 
gation. Unfortunately, these reasons are not ade- 
quate to justify certiorari review. 


Td. at 1317. 


Prohibition 

Prohibition is the second most commonly 
used writ in family law cases. Prohibition 
is a writ issued for the purpose of restrain- 
ing a lower court from acting in excess of 
or without jurisdiction. Schwartz v. 
Waddell, 422 So.2d 61 (Fla. 4th DCA 1982). 
It is the process by which a superior court 
prevents an inferior court from exceeding 
its jurisdiction in matters over which it has 
cognizance or usurping matters not within 
its jurisdiction. Prohibition is distinct from 
certiorari in that certiorari is designed to cor- 
rect departures from the law whereas pro- 
hibition may not be utilized to correct an 
order already issued or to serve as a vehi- 
cle for the correction of errors made by a 
court acting within its authority. 


Schwartz v. Waddell 

The most frequent use of prohibition in 
marital cases is to review denials of motions 
seeking the recusal or disqualification of 
trial judges although the writ may be used 
in any circumstances in which it is con- 
tended that the trial court lacks jurisdiction 
to proceed in a case. ; 

Prohibition lies to review an order deny- 
ing a motion for disqualification of a judge 
because continuing when disqualification is 
otherwise required is an act in excess of a 
court’s jurisdiction. Cases in which prohi- 
bition has been utilized in domestic cases 
to review orders denying disqualification in- 
clude Pistorino v. Ferguson, 386 So.2d 65 
(Fla. 3d DCA 1980) and Wishoff v. Polen, 
468 So.2d 1035 (Fla. 4th DCA 1985). 

In addition, prohibition lies to challenge 
acourt’s jurisdiction to hear a child custody 
or visitation case in which another state 
court has jurisdiction under the Uniform 
Child Custody Jurisdiction Act. Hofer v. 
Agner, 373 So.2d 48 (Fla. Ist DCA 1979). 

Mandamus, the third type of writ which 
may be available in certain types of mari- 
tal cases, is “a remedy to command perform- 
ance of a ministerial act which the petitioner 
has a right to demand.” City of Miami v. 
Rezeau, 129 So.2d 432 (Fla. 3d DCA 1961). 
In a mandamus proceeding: 

[T]he basic issues to be determined are whether 
the [petitioning party] has a right to the perform- 
ance of some act and whether the respondent has 
the correlative duty to perform the act. Everglades 


Protective Syndicate, Inc. v. Makinney, 391 So.2d 
262 (Fla. 4th DCA 1981). 


Although from its definition it would ap- 
pear that mandamus would be a little-used 
remedy in family law cases, there are circum- 
stances which can arise within the context 
of a marital case which would require re- 
sort to a petition for writ of mandamus. 

In Outlaw v. Douglas, 378 So.2d 892 
(Fla. 4th DCA 1979), a husband applied to 
the Legal Aid Society of Palm Beach 
County for representation in a dissolution 
of marriage action. The Legal Aid Society 
determined that he met the financial guide- 
lines for eligibility. Dissolution proceedings 
were commenced, a clerk’s default was en- 
tered and the case proceeded to final hear- 
ing. At the final hearing however, the trial 
judge, upon learning that the husband was 
represented through the Legal Aid Society, 
conducted his own inquiry and concluded 
that the husband was not financially eligi- 
ble for legal aid services. The judge there- 
upon entered an order refusing to proceed 
in the case. The district court determined 
that eligibility for legal aid services was to 
be determined solely by the agency render- 
ing the services and not by the court. The 
petition for writ of mandamus was granted, 
and the trial judge was directed to proceed 
in the case. 

In Irwin v. Marko, 408 So.2d 677 (Fla. 
4th DCA 1982), the parties were involved 
in extensive litigation in both the trial and 
appellate courts. During this litigation, 
while two interlocutory appeals were pend- 
ing, the wife retained new counsel and, there- 
fore, she and the husband filed a stipulation 
for dismissal. Subsequently, the interlocu- 
tory appeals were decided and orders tax- 
ing attorney’s fees in the appellate proceed- 
ings were entered. Immediately after the 
filing of the stipulation for dismissal, the 
wife’s prior counsel filed a notice of lis pen- 
dens, a charging lien and a request for an 
equitable lien, all relating to the husband’s 
obligation to pay attorney’s fees. The trial 
court determined that it had no jurisdiction 
to proceed because of the stipulation of dis- 
missal and granted a motion striking all of 
the pleadings of the wife’s former counsel. 
A writ of mandamus was granted directing 
the lower court to proceed upon the issue 
of attorney’s fees. 

Perhaps the most unusual attempt to util- 
ize mandamus in a family law matter ap- 
pears in the case of Micale v. Polen, 487 
So.2d 1126 (Fla. 4th DCA 1986), wherein 
the husband attempted to compel a trial 
judge to vacate an order disqualifying him- 
self. 

In Micale, the wife presented her case, 
and the court proceeded upon the husband’s 
case but was unable to conclude the hear- 
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ing. The matter was rescheduled but, before 
the proceedings were to resume, the wife 
filed a motion to disqualify the trial judge 
stating that when she and her counsel re- 
turned to court after the luncheon recess, 
they entered the judge’s chambers and 
found seated there the husband, his attor- 
ney, his paralegal and the trial judge. The 
wife claimed to have observed the husband’s 
lawyer “engaged in conversation with the 
court” and, based upon this “ex parte com- 
munication,” sought disqualification of the 
trial judge. The trial judge granted the wife’s 
motion. 

The husband sought mandamus upon the 
grounds that the trial judge was not disquali- 
fied to hear the remaining portions of the 
case because the wife’s motion to disqual- 
ify the judge was insufficient and, therefore, 
totally inadequate. The husband alleged 
that he would be prejudiced by the assign- 
ing of the case to another judge because the 
parties had already devoted one day to the 
trial of the case, the wife had called all of 
her witnesses and had presented her case. 
The husband argued that the assignment to 
another judge would require going through 
the wife’s case again to the detriment of the 
parties’ two children who had appeared as 
witnesses during the presentation of the 
wife’s case and who would now be required 
to testify again. 

The district court denied mandamus re- 
lying upon the decision of the Florida Su- 
preme Court in State ex. rel. Palmer v. At- 
kinson, 116 Fla. 366, 156 So. 726 (1934): 


[A] litigant in a county having more than one avail- 
able resident circuit judge qualified to act ... 
is not entitled to mandamus to compel a particu- 
lar judge to decide his case, even where there is 
a duty on the part of the respondent circuit judge 
to retain jurisdiction and make his decision af- 
ter having once assumed control of the cause by 
entering upon a hearing of it, in the absence of 
some showing of special inconvenience or embar- 
rassment to the [petitioning party], other than the 
mere necessity of representing the case before an- 
other judge equally available and qualified to hear 
it, the requirement in mandamus being that the 
[petitioning party] must show a real necessity for 
the writ to issue, in order to prevent the depriva- 
tion of some legal right of his that would other- 
wise be lost to him if the writ were denied. 


Id. at 1129. 


Habeas Corpus 

The last writ with application to family 
law cases is habeas corpus. As a general rule, 
a habeas corpus proceeding “is an independ- 
ent action, legal and civil in nature, designed 
to secure prompt determination as to the 
legality to restrain in some form.” Crane v. 
Hayes, 253 So.2d 435 (Fla. 1971). The writ 
of habeas corpus “is a common-law writ of 


ancient origin designed as a speedy method 
of affording a judicial inquiry into the cause 
of any alleged unlawful custody of an indi- 
vidual.” State v. Paine, 166 So.2d 708 (Fla. 
3d DCA 1964). As can be easily discerned 
from the definition of the writ, the most com- 
mon usage of habeas corpus in family law 
cases is with respect to the custody of chil- 
dren and adjudications of contempt. 

In child custody cases, habeas corpus 
may be used to obtain custody of a child 
wrongfully withheld. Crane v. Hayes, 253 
So.2d 435 (Fla. 1971). The use of habeas cor- 
pus in a child custody case, however, will 
not convert a proceeding upon the writ into 
a “full-dress civil action in equity.” The 
court, in other words, will not conduct a “cus- 
tody case” upon a habeas corpus petition 
but, rather, will simply determine the right 
of the petitioning party to legal custody. 
Thus, habeas corpus should not be viewed 
as a “substitute for a petition to modify or 
enforce a divorce decree.” State v. Paine, 
166 So.2d 708 (Fla. 3d DCA 1964). 

Habeas corpus within the context of con- 
tempt proceedings may be utilized to chal- 
lenge either the correctness of the order on 
its face or whether the facts found by the 
trial court can constitute contempt as a mat- 
ter of law. Sarron v. Crawford, 464 So.2d 
644 (Fla. 3d DCA 1985). Habeas corpus can- 
not be used, however, to challenge the suf- 
ficiency of the evidence justifying the con- 
tempt finding. Gazil v. Heidtman, 309 So.2d 
574 (Fla. 4th DCA 1975). Bj 
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Environmental Matters: The Demise of Standing 
Requirements Under §§403.412(5) and 120.57(1) 


Recent cases have upheld a dramatically 
expanded scope of standing under 
§403.412(5) of the Florida Statutes to inter- 
vene in administrative proceedings. By that 
statute,! any citizen of Florida need only file 
a verified pleading to qualify for standing 
to intervene as a party in any statutory ad- 
ministrative proceeding on environmental 
issues.? The critical requirement of the stat- 
ute is that the intervener be a citizen. As in- 
terpreted by the Florida Department of En- 
vironmental Regulation. (DER), however, 
the word citizen has swollen to encompass 
even unincorporated associations.? One hear- 
ing officer of the Division of Administrative 
Hearings disparaged this interpretation as 
allowing a mere “coffee klatch” to intervene 
in an administrative proceeding.* 

Several decisions> of the First District 
Court of Appeal magnify the significance 
of DER’s expansive reading of this statute. 
Together, those decisions stand for the 
proposition that a citizen filing a petition 
under §403.412(5) need not satisfy the re- 
quirements for standing under §120.57(1) 
to initiate an administrative proceeding. 
Part of the Florida Administrative Proce- 
dure Act, §120.57(1) provides a general 
mechanism for initiating an adjudicatory ad- 
ministrative proceeding before any state 
agency. The statute applies whenever an 
agency will determine “the substantial in- 
terests of a party,”’ except for proceedings 
on students in the state university system.® 
In turn, §120.52(12) defines party as com- 
prising four classes of persons, the most gen- 
eral category including anyone “whose sub- 
stantial interests will be affected by pro- 
posed agency action.” In the past, the usual 
way to establish standing in administrative 
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proceedings was to show that the agency’s 
proposed action would affect one or more 
specific, real, and significant interests of the 
petitioner not shared with the general pub- 
lic.!° In the future, petitioners may find wide 
open access to environmental proceedings 
without making any such showing. DER’s 
interpretation of citizen in §403.412(5) may 
toll the death knell on the requirements for 
associational standing!! to require an ad- 
ministrative hearing on an environmental 
permit. 

Having recognized this, however, one 
must consider two qualifications. First, the 
courts have not yet decided whether DER’s 
interpretation of citizen is correct. Caselaw 
on the capacity of associations supports a 
contrary interpretation, and at least one 
court has rejected DER’s position that such 
case law is irrelevant in administrative pro- 
ceedings.!? Second, the First District is the 
only court that has considered the question 
whether §403.412(5) provides a mechanism 
for requiring a hearing without establish- 
ing standing under §120.57(1). Until the Flor- 
ida Supreme Court resolves these issues, crit- 
ics may echo Mark Twain’s famed allusion 
to the premature report of his death.!3 

Even the First District has wrestled with 
itself over the application of §403.412(5). In 
Greene v. State Department of Natural Re- 
sources, 414 So.2d 251 (Fla. Ist DCA 1982), 
the court held that §403.412(5) does not ob- 
viate the requirement that a petitioner for 
a hearing under §120.57 allege that the pro- 
posed agency action affects a substantial in- 
terest of the petitioner.'* The court con- 
ceded that the statute authorizes interven- 
tion without any other showing of stand- 
ing in an administrative proceeding that has 
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already commenced, but the court empha- 
sized that the petitioner before it was not 
intervening but seeking to initiate the pro- 
ceeding.!5 In Manasota-88, Inc. v. Depart- 
ment of Environmental Regulation, 441 
So.2d 1109 (Fla. Ist DCA 1983), another 
panel of the same court distinguished 
Greene as holding only that one may not 
use §403.412(5) to obtain a hearing under 
§120.57 if “there is no licensing or permit- 
ting proceeding involved.”!® 

The court in Manasota-88 held that such 
a proceeding does not begin for purposes 
of this statute until DER issues a notice of 
proposed agency action.'’? In dictum, the 
court then added that following DER’s no- 
tice of intent to issue a permit, a petitioner 
satisfying the requirements of §403.412(5) 
would apparently have the right to initiate 
a proceeding under §120.57. The court am- 
biguously implied that it would require no 
further showing of standing, for “the statu- 
tory scheme would generally if not always 
permit a determination that the substantial 
interests of the parties will be affected by 
the proceedings,”!® meeting the require- 
ments of §120.57. In Booker Creek Preser- 
vation, Inc. v. Mobil Chemical Co., 481 
So.2d 10 (Fla. Ist DCA 1986), the court ap- 
plied the principle set forth in dictum in 
Manasota-88, upholding a corporation’s 
standing under §403.412(5) to require a hear- 
ing under §120.57 despite the lack of ashow- 
ing of standing under the latter statute.!9 
Finally, in Cape Cave Corp. v. Department 
of Environmental Regulation, 498 So.2d 
1309 (Fla. Ist DCA 1986), review denied, 
509 So.2d 1117 (Fla. 1987), the First Dis- 
trict again upheld a corporation’s standing 
under the principle stated in Manasota-88 


and applied in Booker Creek, although the 
court cited neither case. 

Despite facing a dilemma in harmoni- 
ously construing these two statutes, the First 
District’s reasoning for the principle stated 
in Manasota-88 is not entirely persuasive. 
The plain !anguage of §403.412(5) grants 
only aright of intervention in a proceeding, 
not a right to commence one. The statute 
does not refer to initiating a proceeding or 
requiring any hearing. The court’s attempt 


in Manasota-88 to distinguish its holding 
in Greene overlooks the plain language of 
its own prior decision repeatedly contradict- 
ing the principle set forth in Manasota- 
88.79 In effect, the court in Manasota-88 har- 
monized the two statutes by reading addi- 
tional language between the lines of 
§403.412(5) to infer a right of initiating a 
hearing process from an express right of in- 
tervention and make the requirements of 
§120.57 disappear. This harmony is the 
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sound of one hand clapping. In environ- 
mental proceedings, petitioners opposing per- 
mit applications may ignore §120.57 (except 
to specify the kind of hearing sought) and 
have almost automatic standing, under the 
decisions in Manasota-88 and its progeny. 

Considerations of fairness to applicants 
and efficiency in permit processing point to 
a different balance between the statutes, how- 
ever. Intervention in a hearing process al- 
ready commenced by the applicant does not 
necessarily cause delay. In contrast, initia- 
tion of a hearing by a citizen opposed to an 
application and an agency’s intent to issue 
a permit does necessarily delay the permit 
and thus the applicant’s use of his property. 
Fairness and conservation of administrative 
resources require that the initiator of such 
a hearing be a responsible entity whose sub- 
stantial interests will be affected by the 
agency’s proposed action. 

In theory, of course, the consideration of 
protecting the environment would generally 
point toward providing easier access for citi- 
zen enforcers to such administrative review 
of proposed issuances of permits. Provision 
of such access is the legislature’s preroga- 
tive rather than the court’s creation.2! The 
troubling question for those concerned with 
principled and well-crafted decisions is 
whether the legislature has actually provided 
such broad access as stated by the court in 
Manasota-88 and extended by DER in its 
interpretation of citizen in §403.412(5). Be- 
fore the decision in Manasota-88, interven- 
ors did not initiate the very proceedings in 
which they sought to intervene. Before 
DER’s recent and novel interpretation of citi- 
zen, an unincorporated association of as- 
sociations was no more than a nebula. 

Cases on capacity undercut DER’s inter- 
pretation of citizen in §403.412(5). One must 
distinguish capacity from standing, of 
course, although the two concepts are 
closely related for purposes of construing 
citizen in §403.412. Capacity is the power 
to sue or be sued. Standing is the right to 
sue, based on an injury to the plaintiff’s own 
interest. A court need not reach the ques- 
tion of a party’s standing if that party lacks 
even the power to sue in the first place.?2 
Yet the principle that an unincorporated as- 
sociation lacks capacity bears directly on the 
issue whether the legislature has expanded 
the common meaning of citizen to include 
such associations.” 

Despite the caselaw on capacity, DER 
reads §403.412 expansively, relying heavily 
on the decision in Florida Wildlife Federa- 
tion v. Department of Environmental Regu- 
lation, 390 So.2d 64 (Fla. 1980). In Florida 
Wildlife, the Supreme Court of Florida con- 


strued citizen as including a corporation, on 
two grounds. First, the court noted that a 
Florida statute expressly grants corpora- 
tions the capacity to sue and be sued.”4 In 
contrast, an unincorporated association 
lacks capacity, in the absence of statutory 
authorization, to sue.2> Second, the court 
emphasized that “most courts which have 
considered the question have concluded that 
corporations are citizens.”*6 In contrast, 
most courts that have considered the ques- 
tion have concluded that unincorporated as- 
sociations are not citizens.2’ Indeed, most 
such courts have concluded that unincor- 
porated associations lack even capacity, let 
alone citizenship, except when a statute has 
conferred such capacity.28 

The court in Florida Wildlife recognized 
that citizen is aterm of limitation. The court 
took great pains in Florida Wildlife to dis- 
tinguish between citizens and persons. The 
court emphasized that the legislature had 
not created unlimited standing under 
§403.412, for the statute “limits private plain- 
tiffs to citizens, thereby countering some of 
the multiple suit problems by precluding 
just any person from coming into this state 
and instituting suit.”2? Moreover, any reli- 
ance on the broad definition of person in 
§1.01 of the Florida Statutes as including 
associations would ignore the distinction be- 
tween citizens and persons recognized in 
Florida Wildlife. The legislature itself made 
that distinction in §403.412, limiting stand- 
ing to sue or intervene to “a citizen of the 
state” but including “/a)ny person, natural 
or corporate” among those who could be 
sued under this statute.>9 One must presume 
that the legislature intended different mean- 
ings and effects by choosing citizen in one 
context and person in the other.3! 

Further analysis in light of well-settled 
principles of statutory construction rein- 
forces this conclusion. Although §1.01 of 
the Florida Statutes defines person as in- 
cluding associations, not every person is a 
citizen. Ordinarily a narrower term than per- 
son, citizen is left undefined in §§1.01 and 
403.412 of the Florida Statutes and requires 
some interpretation. To determine the leg- 
islative intent, one must look first to the lan- 
guage of the statute. Except for terms de- 
fined by the statute itself, one takes words 
of common usage in their ordinary sense.>2 
According to Webster’s Third New Inter- 
national Dictionary, a citizen is “an inhabi- 
tant of a city or a town; ... a member of 
a state . . . [or] a native or naturalized per- 
son of either sex who owes allegiance to a 
government and is entitled to reciprocal pro- 
tection from it and to enjoyment of the 
rights of citizenship ... [or] a civilian as 


opposed to a soldier.”33 None of those defi- 
nitions fits an unincorporated association, 
which lacks sufficient legal existence to as- 
sert rights and assume duties, as required 
for membership in a state.*4 

The Florida Legislature must be pre- 
sumed to have been aware of the Florida 
caselaw on the lack of capacity of an unin- 
corporated association when it adopted 
§403.412(5).35 Yet the legislature gave no 
sign in §403.412(5) that it was silently revers- 


ing well-settled caselaw by granting capac- 
ity to sue to unincorporated associations. 
In contrast, the legislature has expressly 
granted certain kinds of associations spe- 
cial status and powers upon compliance 
with specific laws and regulations.>° An un- 
incorporated association not falling within 
any of the categories of business organiza- 
tions set forth in Title XXXVI of the Flor- 
ida Statutes does not have the status and 
powers conferred on the organizations 
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listed, by the familiar axiom that the legis- 
lature’s expression of one thing implies the 
exclusion of all other things. 

Moreover, if one were to interpret citi- 
zen as including an unincorporated associa- 
tion so as to allow such an association either 
to commence an action under subsection (2) 
or to intervene in proceedings under sub- 
section (5) of §403.412, the provision in sub- 
section (2) for an award of costs and attor- 
ney’s fees to the prevailing party “[iJn any 


action instituted pursuant to this section” 
would be rendered nugatory.>’ A prevail- 
ing party could not sue an unincorporated 
association, which lacks capacity. A construc- 
tion of §403.412 that gives effect to the pro- 
vision on costs and fees must exclude un- 
incorporated associations not enumerated 
in Title XXXVI of the Florida Statutes 
from the meaning of citizen. 

The policy consideration that rights and 
responsibilities should be reciprocal sup- 
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ports the conclusion from Florida caselaw 
that an unincorporated association is not 
a “citizen” under §403.412(5). Having failed 
to assume the responsibilities of incorpo- 
ration, an association can hardly lay claim 
to the rights of a corporation. An unincor- 
porated association assumes no statutory 
duties, complies with no statutory require- 
ments for the special status accorded a cor- 
poration, and remains unsuable (for filing 
a frivolous petition), beyond the reach of 
a money judgment against the association 
itself. If the association comprises numer- 
ous foreign citizens (including corporations) 
and only a few Florida residents, this ques- 
tion of reciprocity of rights and responsi- 
bilities takes on special significance 

In construing §403.412(2), the Florida Su- 
preme Court recognized the fairness of re- 
quiring such reciprocity, in Florida Wild- 
life 38 When the court finally addresses the 
almost identical language of §403.412(5), 
some restrictions on both the meaning of 
citizen and the scope of intervention under 
that statute may reappear. Until then, there 
remains a danger of frivolous challenges to 
stop proposed projects simply by spinning 
out the web of delay. BJ 


! The Florida Environmental Protection Act, 
1971 Fla. Laws ch. 71-343, § 5. 

2In pertinent part, the statute reads as fol- 
lows: 

“In any administrative . . . proceedings author- 
ized by law for the protection of the... natural 
resources of the state ..., a citizen of the state 
shall have standing to intervene as a party on the 
filing of a verified pleading asserting that the ac- 
tivity ... to be licensed or permitted has or will 
have the effect of ... injuring the ... natural 
resources of the state.” Fia. Stat. §403.412(5) 
(1987). 

3 See West Volusia Conservancy v. Arbore- 
tum Development Group, Inc.,9 F.A.L.R. 1847, 
1855-57 (Fla. D.E.R. 1987); Environmental Con- 
federation of Southwest Florida, Inc. v. Cape 
Cave Corp., 8 F.A.L.R. 317, 328-30 (Fla. D.E.R. 
1985), aff'd on other grounds, 498 So.2d 1309 
(Fla. Ist D.C.A. 1986), review.denied, 509 So.2d 
1117 (Fla. 1987); Beardsley v. Department of En- 
vironmental Regulation, 7 F.A.L.R. 2437, 2440 
(Fla. D.E.R. 1985). 

4 Environmental Confederation of Southwest 
Florida v. Cape Cave Corp., No. 83-2567 (Fla. 
D.O.A.H. Jan. 17, 1984) (Order at 3). 

5 See Cape Cave Corp. v. Department of En- 
vironmental Regulation, 498 So.2d 1309 (Fla. Ist 
D.C.A. 1986), review denied, 509 So.2d 1117 (Fla. 
1987); Booker Creek Preservation, Inc. v. Mo- 
bil Chemical Co., 481 So.2d 10 (Fla. Ist D.C.A. 
1985); Manasota-88, Inc. v. Department of En- 
vironmental Regulation, 441 So.2d 1109 (Fla. Ist 
D.C.A. 1983). 

6 1974 Fla. Laws ch. 74-310 (as amended). 

7 Fra. Start. §120.57(1) (1987). 

8 Jd. §120.57(5). 

9 Id. §120.52(12). 

10 See, e.g., Grove Isle, Ltd. v. Bayshore Home- 
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owners’ Association, 418 So.2d 1046, 1047 (Fla. 
Ist D.C.A. 1982); Agrico Chemical Co. v. De- 
partment of Environmental Regulation, 406 
So.2d 478, 482 (Fla. 2d D.C.A. 1981). 

'! See, e.g., Florida Home Builders Associa- 
tion v. Department of Labor & Employment Se- 
curity, 412 So.2d 351 (Fla. 1982) (demonstration 
that substantial number of association’s members 
are substantially affected by the action chal- 
lenged). 

'2 Cape Cave Corp. v. Department of Envi- 
ronmental Regulation, 498 So.2d 1309, 1311 (Fla. 
Ist D.C.A. 1986) (dictum), review denied, 509 
So.2d 1117 (Fla. 1987). The First District did not 
reach the question of the citizenship of an unin- 
corporated association, because the petitioner in- 
corporated during the pendency of the admin- 
istrative proceedings. 

13“The reports of my death have been greatly 
exaggerated.” 

14414 So.2d at 253. 

15 Td. at 254. 

16 441 So.2d at 1111. 

17 Id; see also Friends of the Everglades, Inc. 
v. State Department of Community Affairs, 494 
So.2d 262, 263 (Fla. Ist D.C.A. 1986). 

18 441 So.2d at 1111. 

19 481 So.2d at 12, 14. 

20 See Greene, 414 So.2d at 253-54 (“Section 
403.412(5) also does not authorize or allow a citi- 
zen to initiate a Section 120.57 proceeding with- 
out first meeting the substantial interest stand- 
ing test.”). 

21 For an excellent and thorough discussion 
emphatically distinguishing judicial concepts of 
standing from the legislatively created access to 
administrative proceedings, see Dore, Access to 
Administrative Proceedings, 13 Fra. St. U.L. 
Rev. 965 (1986). 

22 Cf. Florida Optometric Association, Inc. v. 
Department of Professional Regulation, 399 
So.2d 6, 6n.1 (Fla. Ist D.C.A. 1981) (noting that 
even if unincorporated associations had stand- 
ing the issue of their capacity would remain). 

23 The analysis does not change if one substi- 
tutes the term access for standing. Regardless of 
the label, the question of the legislature’s intent 
remains the same in the context of administra- 
tive proceedings, the creatures of statute. 


24390 So.2d at 68; FLa. Stat. §671.021(2) 
(1987). Likewise, one may readily distinguish the 
holding of the other case on which DER relies, 
as limited to the citizenship of the corporation 
before the court. See Orange County Audubon 
Society, Inc. v. Hold, 276 So.2d 542 (Fla. 4th 
D.C.A. 1973). 

25 See, e.g., Immer v. Weintraub, 413 So.2d 
47, 48 (Fla. 3d D.C.A. 1982); Walton-Okaloosa- 
Santa Rosa Medical Society v. Spires, 153 So.2d 
325, 326-27 (Fla. Ist D.C.A. 1963); Florio v. State 
ex rel. Epperson, 119 So.2d 305, 309 (Fla. 2d 
D.C.A. 1960). 

26 390 So.2d at 68. 

27 See, e.g., Navarro Savings Association v. 
Lee, 446 U.S. 458, 461 (1980); Lumbermen’s Un- 
derwriting Alliance v. Mobil Oil Corp., 612 
F.Supp. 1166, 1168-69 (D. Idaho 1985); Gillespie 
v. Schomaker, 191 F.Supp. 8, 10(E.D. Ky. 1961). 

28 See, e.g., Associated Students v. Arizona 
Board of Regents, 120 Ariz. 100, 584 P.2d 564, 
566-67 (Ariz. Ct. App. 1978); Fausett & Co. v. 
Bogard, 285 Ark. 124, 685 S.W. 2d 153, 155 
(1985); Embassy Row Associates v. Rawlins, 162 
Ga. App. 669, 292 S.E.2d 5541, 542 (Ga. Ct. App. 
1982); Air Line Stewards & Stewardesses Ass’n. 
v. Quinn, 35 Ill. 2d 106, 219 N.E.2d 499, 501 
(1966) (citing cases); Ivey v. Coughlin, 490 N.Y.S. 
2d 210, 211 (N.Y. App. Div. 1985). 

29 390 So.2d at 67 [emphasis added]. 

3 See FLA. Stat. §§403.412(2) & (5) (1987) [em- 
phasis added]. 

3! See, e.g., Ocasio v. Bureau of Crimes Com- 
pensation Division of Workers’ Compensation, 
408 So.2d 751, 763 (Fla. 3d D.C.A. 1982). 

32 See, e.g., American Bankers Life Assurance 
Co. v. Williams, 212 So.2d 777, 778 (Fla. Ist 
D.C.A. 1968). Note that the legislature adopted 
the term citizen used in House Bill 430, rejecting 
the use of person incorporated in the competing 
bill, House Bill 386. Fla. H.R. Comm. on Envi- 
ronmental Pollution Control, Minutes of Meet- 
ing, at 2 (Mar. 30, 1971). 

33 WeBSTER’S THIRD NEw INTERNATIONAL Dic- 
TIONARY, 411 (1976). 

34 See, e.g., Florio, 119 So.2d at 309; Hunt v. 
Adams, 111 Fla. 164, 149 So. 24, 25 (1933); see 
also In re: Advisory Opinion to Governor, 243 
So.2d 573 (Fla. 1971) (holding that a corpora- 


tion is a citizen based on the well-settled rule in 
federal cases on diversity jurisdiction and on de- 
cisions by other states’ courts); BLack’s Law Dic- 
TIONARY 310 (4th rev. ed. 1968) (definition of citi- 
zen). 

35 See, e.g., Ford v. Wainwright, 451 So.2d 
471, 475 (Fla. 1984). 

36 Thus, for example, Fia. Stat. Ch. 607 con- 
fers such status on corporations, Ch. 608 does so 
for limited liability companies, Ch. 616 for fair 
associations, Ch. 618 for agricultural cooperative 
marketing associations, Ch. 619 for nonprofit co- 
operative associations, and Ch. 622 for foreign 
unincorporated associations. Note that upon dis- 
solution for noncompliance, a corporation may 
still sue or defend an action brought within three 
years of dissolution. See Fra. Stat. §607.297 
(1987). Original compliance with the applicable 
statutes provides the basis for this protection of 
both the corporation and its creditors, but even 
this extended capacity ends after three years. See 
generally Pollock v. T & M Investments, Inc., 420 
So.2d 99 (Fla. 3d D.C.A. 1982), review denied, 
430 So.2d 452 (Fla. 1983. 

37 See Fia. Stat. §403.412(1) (1987) (referring 
to whole Environmental Protection Act of 1971 
contained in §403.412 as “{tJhis section”); id. 
§403.412(2)(f) (providing for award of costs and 
fees). 
38 390 So.2d at 67; see also Renard v. Dade 
County, 261 So.2d 832 (Fla. 1972) (expressing con- 
cern about spite suits). 
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Trial Lawyers 


Interlocutory and Pretrial 
_ Appellate Review of Civil Orders 


by Samuel R. Mandelbaum and Robert J. Scanlan 


It is not uncommon for the trial lawyer 
to experience adverse rulings prior to trial 
which appear erroneous. For example .. . 

A temporary injunction is entered against 
a developer, effectively halting construction 
on a major project until a trial scheduled 
for the following year.! 

A circuit judge orders a wife’s personal 
psychiatrist in a divorce and custody dis- 
pute to surrender the wife’s medical records 
prior to trial, flatly rejecting assertions of 
the psychotherapist-patient confidentiality 
privilege.” 

Months before a complex multi-defen- 
dant trial a circuit judge dismisses the heart 
of a client’s case against a key defendant 
with prejudice, although other defendants 
and/or claims still remain for trial.3 

While an unfavorable pretrial decision 
might not necessarily present a significant 
disadvantage to the client, there may be situ- 
ations when extreme prejudice and irrepa- 
rable injury can result if no remedial action 
is taken before trial. The attorney might ac- 
cordingly consider an immediate interlocu- 
tory appeal, rather than rely on posttrial ple- 
nary review procedures if later confronted 
with an unfavorable final judgment. How- 
ever, relatively few trial lawyers seem to 
avail themselves of pretrial appellate reme- 
dies.4 

There are three principle avenues for ap- 
pellate review of pretrial orders under Flor- 
ida law: (1) the “nonfinal” appeal ;5 (2) the 
common law certiorari proceeding;® and (3) 
the “partial final” appeal.” 

A threshold question for the trial lawyer 
is whether the interlocutory order sought 
to be reviewed can be appealed as a matter 
of right or through discretionary review. It 
may be, however, that the adverse order is 


entirely inappropriate for any type of pre- 
trial appeal.* Caution should be exercised 
in making this determination, since an im- 
proper ruling not immediately appealed 
might not later constitute reversible error 
at the time of appeal from the final judg- 
ment.? And in the situation of a “partial fi- 
nal judgment” totally disposing of an en- 
tire case as to any party, an appeal must be 
taken within 30 days of rendition, generally 
prior to a trial of the cause against the other 
parties. !0 


The “Nonfinal” Appeal 

A determination should first be made 
whether the pretrial order comes within the 
“nonfinal” appeal provisions of Fla. R. 
App.P. 9.130. This rule authorizes pre- 
trial review of certain categories of non- 
final orders that concern (1) venue; (2) injunc- 
tions; (3) jurisdiction of the person; (4) right 
to immediate possession of property or 
monetary relief; (5) child custody; (6) liabil- 
ity determined in favor of a party seeking 
affirmative relief; (7) default judgments; 
and (8) entitlement to arbitration. Unless 
included in one of these general categories, 
an interlocutory order cannot be appealed 
prior to final judgment pursuant to the “non- 
final” appeal provisions of Rule 9.130.!! 
However, in the event that a party does not 
pursue immediate pretrial review of the non- 
final order, the party is not jurisdictionally 
precluded from such a challenge in a sub- 
sequent postjudgment appeal. !2 

It is not always clear whether a certain 
pretrial order is “authorized” for nonfinal 
review pursuant to Rule 9.130. The follow- 
ing list is illustrative of the types of orders 
that are subject to a “nonfinal” appeal, but 
by no means complete: An order granting 
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a motion to transfer to another venue;!3 an 
order denying motion to dismiss for lack 
of jurisdiction over the parties;!4 an order 
denying motion to vacate default judg- 
ment;!5 summary judgment entered against 
a party on the issue of liability;!© an order 
appointing a receiver during a foreclosure 
proceeding to take possession of and op- 
erate a hotel;!7 an order holding a party in 
contempt;!8 and a temporary injunction pro- 
hibiting condominium owners from improv- 
ing property.!9 

On the other hand pretrial orders that are 
representative of those inappropriate for 
“nonfinal” appeal include: An order deny- 
ing motion to dismiss for lack of prosecu- 
tion;2° an order granting a motion to dis- 
miss without prejudice;2! a partial summary 
judgment in which interrelated claims re- 
main against the same party;22 an order set- 
ting aside a default judgment;?3 an order 
striking demand for jury trial;24 an order 
granting motion to set aside default;25 and 
an order granting motion to sever parties.26 

Once it is established that the pretrial or- 
der is subject to “nonfinal” review, the ap- 
peal can be commenced by filing an origi- 
nal and copy of a notice of appeal with the 
clerk of the lower tribunal within 30 days 
from rendition of the order to be reviewed, 
accompanied by the filing fees required by 
law.2’ The notice must be designated as a 
“Notice of Appeal of Nonfinal Order” and 
substantially in the form prescribed by Rule 
9.900(c). 

The appellants’ initial brief must be filed 
within 15 days of filing the notice of non- 
final appeal.28 The initial brief must be ac- 
companied by an appendix as prescribed by 
Rule 9.220, and served with the appellants’ 
initial brief.2? The appendix must contain 


an index, aconformed copy of the order to 
be reviewed, and portions of the record and 
testimony necessary to understand the is- 
sues presented by the appeal.°° 

In the event that a party has improperly 
sought an unauthorized interlocutory ap- 
peal of a nonfinal order, the appellate court 
can treat the appeal as a petition for com- 
mon law certiorari pursuant to Rule 


9.100(c).3! 


Review by Common Law Certiorari 
When a pretrial order cannot be reviewed 
through the “nonfinal” appeal process, Rule 
9.100(c) provides for appellate review 
through a petition for writ of common law 
certiorari. Review under this provision is 
available to a litigant in certain restricted 
areas, most notably in the area of nonfinal 
orders governing discovery procedures.>2 

Common law certiorari provides relief 
when a petitioner meets the burden of show- 
ing that “(a) the trial court has acted with- 
out or in excess of its jurisdiction, or (b) its 
order does not conform to the essential re- 
quirements of law and may cause material 
injury throughout subsequent proceedings 
for which the remedy by appeal will be in- 
adequate.”3 Certiorari jurisdiction rests 
within the discretion of the appellate 
court,*4 so unless a petitioner can meet the 
burden of these traditional common law re- 
quirements, a writ of certiorari will not be 
granted. 

As is the situation with nonfinal appeals 
pursuant to Rule 9.130, it is not always clear 
whether an appellate court will entertain a 
petition for certiorari. However, nonfinal 
orders that permit discovery are classic ex- 
amples of the type of interlocutory order 
that may be reviewed by a writ of certio- 
rari.35 

Samples of nonfinal discovery orders sub- 
ject to certiorari review include, but are not 
limited to: An order compelling production 
of documents;36 an order denying motion 
for protective order during discovery;?’ an 
order compelling a party to answer inter- 
rogatories;>8 an order prohibiting the tak- 
ing of depositions;>? an order denying mo- 
tion to quash subpoena duces tecum for 
deposition; an order quashing notice of 
taking deposition of a witness;*! an order 
requiring party to answer overbroad inter- 
rogatory;*? an order allowing discovery of 
records; an order denying discovery when 
irreparable injury would result; and an or- 
der granting discovery of matters not rele- 
vant and which could not reasonably lead 
to relevant matters.45 

Certiorari is not restricted to the discov- 
ery arena. For example, an order on a mo- 


tion to tax costs is reviewable by certio- 
rari,“ as is an order denying a motion to 
disqualify another party’s attorney.‘ It is 
also available to review an order denying 
a motion to deposit rents into registry of 
the court;*8 an order granting motion to set 
aside a voluntary dismissal;*? an order de- 
nying dismissal of equitable lien and disso- 
lution of lis pendens;*° an order dismissing 
cause for lack of subject matter jurisdic- 
tion;>! an order denying a jury trial;52 and 
an order denying motion for summary judg- 
ment in the interest of the economy of ju- 
dicial labor.53 

It has been held that the writ is generally 
unavailable to review interlocutory deci- 
sions such as an order granting motion to. 
strike an affirmative defense;>4 an order 


Common law certiorari is an 
original proceeding within the 
general scope of Rule 9.100 and 
available as discretionary 
review only in the district 
court of appeal and 
circuit courts 


granting summary judgment on an affirma- 
tive defense;55 an order denying motion to 
dismiss a complaint;>° an order denying 
leave to amend a complaint;>’ and an or- 
der setting aside a default judgment.** 

Common law certiorari is an original pro- 
ceeding within the general scope of Rule 
9.100, and available as discretionary review 
only in the district courts of appeal and cir- 
cuit courts.5? The Florida Supreme Court 
does not have common law certiorari juris- 
diction.© 

Once it is determined that a nonfinal 
order is subject to review by certiorari, a pe- 
tition must be filed with the appellate tri- 
bunal within 30 days of rendition of the or- 
der to be reviewed,°! with a copy furnished 
to the person issuing the order.®2 


“Partial Final” Appeals Prior to Trial 
The last avenue for review before trial is 
a “partial final” appeal. Rule 9.110(k), ef- 


fective January 1, 1985, allows pretrial re- 
view of a “partial final judgment” from the 
order itself or on plenary appeal from the 
final judgment. 

The purpose of this relatively new pro- 
vision is to rescue a litigant from the pit- 
fall known as the “Mendez trap,” stemming 
from the Florida Supreme Court decision 
of Mendez v. West Flagler, 303 So.2d 1 
(Fla. 1974). Prior to the addition of para- 
graph (k) to Rule 9.110, partial summary 
judgments or other orders that adjudicated 
a distinct and severable cause of action, or 
which totally disposed of a case as to any 
single party, were considered to be “final 
orders.” Thus, an appeal had to be filed, if 
at all, upon the rendition of the order, which 
was typically prior to trial of the remain- 
ing case. See Mendez. 

In essence, Rule 9.110(k) generally now 
gives a litigant a choice to appeal a partial 
final judgment immediately, or to wait un- 
til after final disposition of a case. However, 
if a partial final judgment totally disposes 
of an entire case as to any party, it must be 
appealed prior to trial within 30 days of ren- 
dition. 

The Florida appellate courts have found 
that the following orders constitute partial 
final judgments susceptible of review pur- 
suant to Rule 9.110(k): a partial summary 
judgment as to a count seeking rescission 
of a contract in which the count set forth 
an action separate, distinct and independ- 
ent of other counts; and an “ambiguous” 
summary judgment order meant to dispose 
of all counts of the complaint as to one 
party. 

Conversely, one cannot take a piecemeal 
appeal from a partial summary judgment 
on aclaim which is factually and legally in- 
terdependent with other causes of action re- 
maining for decision by the trial court, or 
when other claims arising out of the same 
transaction and involving the same parties 
have not been dismissed.®” 


Stay Pending Pretrial Review 

In a situation in which a party files an 
interlocutory appeal prior to trial, a proceed- 
ing will not be automatically stayed. If an 
interlocutory appeal involves questions of 
venue or jurisdiction, a stay “should be lib- 
erally granted.”® 

Rule 9.130(f) provides that in the absence 
of a stay, the lower tribunal may proceed 
with all matters including trial or final hear- 
ing, but cannot render a final judgment dis- 
posing of an entire cause. Nor may atrial 
court do anything to deprive the appellate 
court of effective jurisdiction over the 
interlocutory order.”° 
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However, when an interlocutory appeal 
is taken by a petition for common law cer- 
tiorari, the trial court can properly enter a 
final judgment notwithstanding the pen- 
dency of the certiorari proceeding in the dis- 
trict court of appeal.7! 

Since the general stay provisions of Rule 
9.310 govern both nonfinal and final ap- 
peals, the stay may be preconditioned on 
the posting of a bond.7”2 Obviously, the de- 
termination of an amount of a bond in an 
interlocutory appeal is more speculative 
than in a postjudgment plenary appeal due 
to difficulty in predicting which party will 
eventually prevail, and the award that may 
be recovered.73 


Conclusion 

Substantial advantages exist for the trial 
lawyer in pursuing a pretrial appeal of er- 
roneous interlocutory and partial final or- 
ders. Perhaps greater utilization of appel- 
late remedies before trial to correct adverse 
rulings will promote judicial economy and 
greater efficiency of the legal system, as well 
as a better final disposition of the case. BJ 
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Local Government Law 


Challenging Local Government Action 


Unlike administrative proceedings sub- 
ject to the Florida Administrative Proce- 
dure Act (APA),! local government proceed- 
ings lack a prescribed format for challenge. 
Knowing some basic rules for challenging 
local agency decisions can prevent costly or 
even irreversible error. A few guidelines for 
challenging local government actions? fol- 
low, with some specific suggestions for 
choosing the right kind of challenge, request- 
ing the right relief, and filing a timely no- 
tice of appeal in the right forum. 


Choosing Between Appeal and 
Original Action 

Because lack of subject matter jurisdic- 
tion can be raised at any time during legal 
proceedings, picking the appropriate ave- 
nue for attacking local administrative ac- 
tion is crucial. The first consideration is 
whether to pursue full administrative pro- 
ceedings, with attendant judicial review, or 
to mount an original action in circuit court. 

Prior to Key Haven Associated Enter- 
prises, Inc. v. Board of Trustees of the In- 
ternal Improvement Trust Fund, 427 So.2d 
153 (Fla. 1982), the extent of choice between 
administrative process and original lawsuits 
was unclear. Disappointed litigants before 
government agencies were generally aware 
that they had no right to de novo factual 
review by the courts.? Yet administrative 
agencies lacked authority to consider the con- 
stitutionality of the law they applied.* At 
most, the agencies could measure only the 
constitutionality of their own rules.5 Du- 
plicate litigation was a frequent result. 

With Key Haven, the Supreme Court 
undertook to chart a clearer course for chal- 
lenging administrative actions. Although 
arising from a proceeding governed by the 
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APA, the case was much broader in its de- 
sign. 

First, the court reaffirmed the need to ex- 
haust administrative remedies.® This require- 
ment gave the agency a chance to resolve 
initially both (1) the proper exercise of its 
administrative powers, and (2) the consti- 
tutionality of its own administrative rules. 
On subsequent appeal, a court reviewing 
the administrative action could resolve the 
only remaining basis for challenge, (3) acon- 
stitutional challenge to the organic law 
upon which the agency’s action was based. 
A challenge prosecuted through the admin- 
istrative process was not susceptible to col- 
lateral court attack, the court stressed, 
either during or after administrative re- 
view.” 

Recognizing the futility of the exhaustion 
requirement in one instance, however, the 
court permitted immediate original court 
actions for attacks solely in the third cate- 
gory, challenges to statutes upon which oth- 
erwise proper agency actions are based.® 

After Key Haven, courts began to hone 
the requirements for original court chal- 
lenges independent of the administrative 
process.? In Albrecht v. State, 444 So.2d 8 
(Fla. 1984), the Supreme Court expressly 
allowed a litigant to pursue all available ju- 
dicial appeals from administrative action, 
without foregoing a subsequent inverse con- 
demnation claim. The different causes of ac- 
tion, the different relief sought, the different 
evidence necessary to prove each case, all 
meant that the prior administrative proceed- 
ings and appeals had no res judicata effect 
on the subsequent claim.!° 

In contrast, the Supreme Court in Dade 
County v. National Bulk Carriers, Inc., 450 
So.2d 213 (Fla. 1984), reiterated the need 


to pursue all related causes of action to- 
gether. Unlike the permit denials in Key Ha- 
ven and Albrecht, the zoning action in Na- 
tional Bulk Carriers could not be litigated 
without considering the constitutional is- 
sue of taking. The zoning action could not 
be upheld at all if confiscatory; the proper 
remedy for a confiscatory zoning action is 
reversal, not compensation. The court, there- 
fore, remanded, requiring the constitutional 
taking issue to be resolved through the ad- 
ministrative proceedings already com- 
menced.!! 

As these boundaries were being drawn, 
litigants tried filing simultaneous adminis- 
trative and original actions, rather than suc- 
cessive ones. Those efforts to get two bites 
at the apple generally failed,!? but at least 
four important lessons emerged. 

First, a litigant who brings an original law- 
suit is presumed to have resolved or 
accepted the agency action as proper. Gen- 
erally, any further administrative proceed- 
ings or appeals are barred.!3 

Second, a court which is aware of simul- 
taneous administrative proceedings may de- 
fer, in appropriate circumstances, even ques- 
tions of facial constitutionality. That court 
would not permit a later suit on the con- 
stitutional issues already resolved on appeal 
from the agency action. !4 

Third, a court which hears a facial con- 
stitutionality question during the pendency 
of admit.istrative proceedings will hear only 
that question. It will relegate all other mat- 
ters to the administrative process. !5 

Fourth, a litigant who has initiated ad- 
ministrative review will get short shrift in 
a simultaneous request for injunctive relief 
against the proceedings. The litigant’s 
voluntary participation in the administra- 
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tive proceedings strongly indicates that an 
adequate remedy exists without resort to 
injunction. !6 

Thus, simultaneous attacks risk loss of 
all administrative review. They also cost 
time and labor which generally are better 
invested in prosecuting full administrative 
review, with appeals on an expedited basis 
if necessary.!’ Unless a litigant concedes 
that agency action is proper, the better 
course is the administrative one. At the con- 
clusion of those proceedings, the litigant can 
bring suit on any independent causes of ac- 
tion. 

A final note of caution is appropriate for 
litigants who would give up their administra- 
tive claims to get a facial constitutionality 
question resolved quickly in court. That 
course is not always faster. The litigants in 
Glendale Federal Savings and Loan Asso- 
ciation v. State Department of Insurance, 
485 So.2d 1321 (Fla. Ist DCA 1986), were 
required to return to the trial court to de- 
velop a full factual record. The record was 
necessary to resolve the facial constitution- 
ality issue, which was a mixed question of 
law and fact. In instances like these, whether 
an administrative agency or a trial court de- 


velops the factual record has little impact 
on the promptness of resolution. 


The Scope of Review and 
Available Relief 

A litigant challenging local government 
action appeals to the circuit court.!® Al- 
though termed a petition for certiorari, the 
appeal is nonetheless one of right.!9 The cir- 
cuit court, sitting in its appellate capacity, 
must determine whether the agency action 
appealed from satisfies three standards. 
First, did the administrative proceedings sat- 
isfy minimal due process requirements? Sec- 
ond, did the agency observe all essential re- 
quirements of law? Third, are the agency’s 
findings supported by substantial compe- 
tent evidence?20 

Although simple to articulate, the three 
criteria perennially have seemed difficult to 
apply. In reversing a recent circuit court ap- 
pellate decision, the Third District Court 
of Appeal compared the substantial, com- 
petent evidence standard to the “fairly de- 
batable” zoning review standard. The court 
concluded that the standards were differ- 
ent ways to state the same principle: zon- 
ing decisions “by the appropriate administra- 
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tive or political authorities must be sus- 
tained by the courts if there is a /egally cog- 
nizable basis to support the determination 
in question.” [emphasis added]?! 

In applying the substantial, competent evi- 
dence standard, the Supreme Court has fur- 
ther required appellate courts to resolve all 
conflicts in evidence interpretation in favor 
of the agency decision.”2 The court has also 
rearticulated the standard itself, ruling that 
only a record devoid of substantial, com- 
petent evidence will support reversal.” 

In short, the courts intend never to as- 
sume the decision-making role of govern- 
ment agencies. An appellant must show the 
court exactly why the record entirely fails 
to support the agency action. Although dif- 
ficult, an appellant who succeeds can win 
outright reversal. 

In contrast, success in proving depriva- 
tion of procedural due process in agency de- 
cision-making generally merits quite limited 
relief. Success often will mean only a new 
administrative hearing. Rarely will reversal 
or other relief be granted. In civil service 
employee disciplinary proceedings, for ex- 
ample, agency delay in conducting a hear- 
ing does not entitle the employee to reversal 
of the discipline or even back pay between 
the discipline and the delayed hearing.”4 To 
obtain outright reversal of the agency de- 
cision on procedural grounds, a litigant 
must show that the deprivation of due proc- 
ess was so egregious as to render additional 
proceedings “a hollow right.”25 


Some Procedural Niceties 

Filing a timely notice of appeal is as criti- 
cal in appeals from administrative actions 
as in any other appeal. Administrative agen- 
cies, unfortunately, have not always been 
prompt in giving notice of their final orders. 
Courts have nonetheless ruled appeals un- 
timely if filed more than 30 days after a fi- 
nal agency order has been rendered. Four 
times in one year, the First District Court 
of Appeal dismissed appeals but certified 
as a question of great public importance — 
whether the deadline could be extended for 
late agency notice.”6 The certified question 
was never accepted. A party to an admin- 
istrative proceeding is, therefore, well- 
advised to check periodically with the 
agency’s clerk to find out if an order has 
been rendered. 

Motions for rehearing, unless specifically 
authorized, will not toll the time for appeal. 
An appellant should review applicable ad- 
ministrative rules carefully for authoriza- 
tion for rehearing requests before relying 
on such requests to toll time.?7 

To file a notice of appeal, an appellant 
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should file one copy with the appellate court 
and one with the agency, rather than both 
with the agency. Most of the district courts 
of appeal have ruled the appeal timely if a 
timely notice is filed either place, but the 
far better practice is to adhere to the rule. 

The parties bear the burden of ensuring 
that a proper record is made during the ad- 
ministrative proceedings. At least one re- 
cent appellant who proceeded without a 
proper record and transcript was told that 
the court could not review his claim.?9 

A public agency which files a timely no- 
tice of appeal has an automatic stay of ad- 
verse action. That stay can be vacated or 
made subject to bond or other lawful con- 
ditions only upon proper motion.* A non- 
government appellant seeking a stay of ad- 
verse agency action must first ask the 
agency for the stay. That request is neces- 
sary even when the agency itself is a party 
to the appeal. A denial can be challenged 
by motion in the appellate court.3! 

By recognizing these special procedures, 
and by careful initial analysis of the best 
kind of challenge and the most appropri- 
ate relief, a litigant gains substantial advan- 
tage in challenging adverse local adminis- 
trative action. BJ 


1 Fra. Stat. §§ 120.50-120.73 (1987). 

2 FLa.R.App.P. 9.020 defines “administrative 
action” in a manner which seems to contemplate 
review of quasi-executive and quasi-legislative de- 
cisions, as well as quasi-judicial. See Committee 
Notes, FLa.R.App.P. 9.020 (1977 Revision). See 
also A. ENGLAND, Jr. & T. Simon, FLORIDA APPEL- 
LATE PRACTICE MANUAL, Ch. 9, Review of Admin- 
istrative Action, at 6b-7 (1979). 

3 See, e.g., De Groot v. Sheffield, 95 So.2d 
912, 916 (Fla. 1957). 

4 See, e.g., Department of Revenue of Flor- 
ida v. Young American Builders, 330 So.2d 864 
(Fla. Ist D.C.A. 1976). 

5 See generally Rice v. Dep't of Health & Re- 
habilitative Services, 386 So.2d 844 (Fla. Ist 
D.C.A 1980). 

6 427 So.2d at 158. 

7 Id. at 158-59. 

8 Td. at 157. In a recent case, the First Dis- 
trict Court of Appeal permitted immediate court 
challenge to an agency rule because the agency 
could not adopt or modify its rule without the 
approval of the state legislature. Occidental Chemi- 
cal Agricultural Products, Inc. v. State Dep’t of 
Environmental Regulation, 501 So.2d 674 (Fla. 
Ist D.C.A. 1987). 

9 See 427 So.2d at 159. 

10 Jd. at 12. See also Atlantic Int’| Investment 
Corp. v. State, 478 So.2d 805 (Fla. 1985). 

11 450 So.2d at 216. 

12 See, e.g., State Dep’t of Transportation v. 
Hendry Corp., 500 So.2d 218 (Fla. Ist D.C.A. 
1986); Janson v. City of St. Augustine, 468 So.2d 
329 (Fla. 5th D.C.A. 1985); Division of Alcoholic 
Beverages and Tobacco v. Ashbury, 460 So.2d 
1026 (Fla. 4th D.C.A. 1984); Criterion Insurance 
Co. v. State Dep’t of Insurance, 458 So.2d 22 (Fla. 


Ist D.C.A. 1984); Bowen v. Florida Dep’t of En- 
vironmental Regulation, 448 So.2d 566 (Fla. 2d 
D.C.A. 1984), aff'd, 472 So.2d 460 (Fla. 1985); 
State Comm’n on Ethics v. Sullivan, 430 So.2d 
928 (Fla. Ist D.C.A. 1983). See also Code Enforce- 
ment Board, City of Pompano Beach v. Chefan, 
504 So.2d 815 (Fla. 4th D.C.A. 1987) (trial court 
lacked jurisdiction to direct administrative pro- 
ceedings). But see Lee County v. New Testament 
Baptist Church of Fort Myers, Florida, Inc., 507 
So.2d 626 (Fla. 2d D.C.A. 1987) (comparing origi- 
nal circuit court action to appellate review and 
permitting trial of inverse condemnation claim 
along with declaratory judgment action for re- 
view of permit denial); State Dep’t of Banking 
and Finance ex rel. Lewis v. Standard Federal 
Savings & Loan Assoc., 452 So.2d 105 (Fla. Ist 
D.C.A. 1984) (holding that government agency 
could not force adherence to administrative pro- 
cedures when it had departed from them itself). 

13 See Janson v. City of St. Augustine, 468 
So.2d at 330. See also Bowen v. Florida Dep’t 
of Environmental Regulation, 448 So.2d 566 (Fla. 
2d D.C.A. 1984). 

14 See State Dep’t of Transportation v. Hen- 
dry Corp., 500 So.2d at 222 (noting limited cir- 
cumstance of simultaneous filing of administra- 
tive appeal on same issues). 

15 See Criterion Insurance Co. v. State Dep’t 
of Insurance, 458 So.2d at 28-29. 

16 See id. at 27. 

17 See generally State Comm’n on Ethics v. Sul- 
livan, 430 So.2d at 934-35 (quashing trial court 
judgment and returning case for full administra- 
tive proceedings). 

18 Fia.R.App. P. 9.030(c)(1)(C) provides for 
circuit court appellate review of “administrative 
action when provided by law.” Fra. Stat. 
§26.012(1) provides: “Circuit courts shall have juris- 
diction of appeals from final administrative or- 
ders of local government code enforcement 
boards.” As to nonfinal local agency action, Rule 
9.030(c)(2) provides for certiorari review of “lower 
tribunals.” Under Rule 9.020(d), a lower tribu- 
nal may include an “agency, officer, board, com- 
mission or body,” not just a court. 

19City of Deerfield Beach v. Vaillant, 419 
So.2d 624 (Fla. 1982). 

20 Id. at 626. Appeals from the circuit court 
sitting in appellate capacity to the district court 
of appeal face an even more stringent standard. 
The circuit court decision is reviewed only to de- 
termine whether the court afforded procedural 
due process and applied correct law. Id. 

2! Metropolitan Dade County v. Fuller, __ 
So.2d ——, 12 F.L.W. 2596 (Fla. 3d D.C.A. 
1987). Other recent reversals under the same stan- 
dard of review include City of Tampa v. Madi- 
son, 508 So.2d 754 (Fla. 2d D.C.A. 1987); City 
of West Palm Beach Zoning Board of Appeals 
v. Education Development Center, Inc., 504 
So.2d 1385 (Fla. 4th D.C.A. 1987). 

22 Skaggs-Albertson’s v. ABC Liquors, Inc., 
363 So.2d 1082, 1091 (Fla. 1978); De Groot v. 
Sheffield, 95 So.2d at 916. 

23 See Skaggs-Albertson’s at 1091. 


24 See Metropolitan Dade County v. Caputi, 
466 So.2d 1087, 1088 (Fla. 3d D.C.A. 1985). See 
also Simmons v. Department of Natural Re- 
sourcés, ____ So.2d ____ 12 F.L. W. 2330 (Fla. 
Ist D.C.A. 1987); Metropolitan Dade County v. 
Sokolowski, 439 So.2d 932 (Fla. 3d D.C.A. 1983). 

25 See Metropolitan Dade County v. Caputi, 
466 So.2d at 1088. 

26 City of Jacksonville v. St. Johns Bluff Util- 


ity Co., Inc., 480 So.2d 130 (Fla. Ist D.C.A. 1985); 
Sulliman v. Dep’t of Professional Regulation, 474 
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care Services, Inc. v. Den’t of Health and Reha- 
bilitative Services, 471 So.2d 595 (Fla. Ist D.C.A. 
1985); Cash v. Smith, 465 So.2d 1294 (Fla. Ist 
D.C.A. 1985). 

27 See Crippen v. Sunland Center, 372 So.2d 
63 (Fla. 1979); Systems Management Assoc., Inc. 
v. State Dep’t of Health & Rehabilitative Serv- 
ices, 391 So.2d 688 (Fla. Ist D.C.A. 1980) (dis- 
missing appeal because no agency rule expressly 
authorized rehearing). 

28 FLa.R.App.P. 9.110(c). See Frank Edelen 
Buick Co. v. Calvin, 389 So.2d 649 (Fla. Ist 
D.C.A. 1980); Franchi v. Florida Dep’t of Com- 
merce, 375 So.2d 1154 (Fla. 4th D.C.A. 1979); 
Hines v. Lykes Pasco Packing, 374 So.2d 1132 
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posit Co. of Maryland, 384 So.2d 957 (Fla. Ist 
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29 DiPietro v. Planning & Zoning Board of 
City of North Bay Village, ___ So.2d ____, 12 
F.L.W. 2171 (Fla. 3d D.C.A. 1987). 

30 FLa.R.App.P. 9.310(b)(2); City of St. Peters- 
burg v. Wall, 475 So.2d 662 (Fla. 1985). 
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Bankruptcy Appeals: The 10-Day Rule 


by Shirley C. Arcuri and Patti W. Medearis 


Often to the surprise of nonbankruptcy 
attorneys, bankruptcy appeals are governed 
by their own time schedule. This time sched- 
ule is specifically set forth in the Bankruptcy 
Rules and strict adherence is required to ef- 
fect an appeal. The route of a bankruptcy 
appeal is as follows: Bankruptcy Court to 
the U.S. district court to the Eleventh Cir- 
cuit Court of Appeals to the U.S. Supreme 
Court. 

When an appeal is taken from a final judg- 
ment, order, or decree of a bankruptcy 
judge, the notice of appeal must be filed with 
the clerk of the bankruptcy court within 10 
days of the date of the entry of the judg- 
ment, order, or decree.! The Advisory Com- 
mittee Note to Bankruptcy Rule 8002 points 
out that this rule is an adaptation of Rule 
4(a) of the Federal Rules of Appellate Pro- 
cedure (F.R. App. P.), with the time period 
shortened in an attempt to promote prompt 
appellate review. If a timely notice of ap- 
peal is filed by any party, all other parties 
have 10 days from this date to file additional 
notices of appeal.? With respect to notices 
of appeal, timeliness is jurisdictional. A fail- 
ure to file a timely notice of appeal deprives 
the district court of jurisdiction and bars ap- 
pellate review.3 

Within 10 days after filing the notice of 
appeal, the appellant must file with the clerk 
of the bankruptcy court and serve on the 
appellee a designation of the items to be in- 
cluded in the record on appeal and a state- 
ment of the issues to be presented. The ap- 
pellee then has seven days, after being 
served, to file and serve on the appellant a 
designation of additional items to be in- 
cluded in the record on appeal. If the ap- 
pellee has also filed a notice of appeal, the 
appellee as cross appellant must file and 


serve a statement of the issues to be pre- 
sented on the cross appeal and a designa- 
tion of any additional items the appellee 
wants included in the record. Within seven 
days of service of the cross appellant’s state- 
ment, the cross appellee may file and serve 
on the cross appellant a designation of ad- 
ditional items to be included in the record.* 
Bankruptcy Rule 8006 requires the record 
on appeal to include the items so designated 
by the parties and the notice of appeal, the 
judgment, order, or decree being appealed, 
and any opinion, findings of fact, and con- 
clusions of law of the court. If the record 
designated includes a transcript, the appel- 
lant must immediately deliver to the court 
reporter and file with the clerk a written re- 
quest for the transcript and make arrange- 
ments for payment of its cost. ; 
It is also the appellant’s responsibility to 
make certain that the record is transmitted 
from the clerk of the bankruptcy court to 
the clerk of the district court. The appellant 
should take whatever steps are necessary to 
enable the clerk to transmit the record.5 The 
clerk of the bankruptcy court gives notice 
to all parties when the record in transmit- 
ted. The clerk of the district court acknowl- 
edges receipt and docketing of the appeal 
and assigns it a district court case number. 
The docketing of the appeal begins the 
schedule for briefing. Unless extended by 
the district court, Bankruptcy Rule 8009 re- 
quires the appellant to serve and file a brief 
within 15 days after entry of the appeal on 
the docket. The appellee is required to file 
its brief within 15 days after service of ap- 
pellant’s brief. Appellant may serve a reply 
brief within 10 days after service of appel- 
lee’s brief. 
The above stated time frames as well as 
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Bankruptcy Rules 8001-8019 apply only to 
appeals from the bankruptcy court to the 
district court. It should be noted that, since 
the enactment of 28 U.S.C. §158 in 1984, 
the circuit courts of appeal do not have ju- 
risdiction to hear direct appeals from the 
bankruptcy courts.® 

Although the 10-day time limit within 
which a party must file the notice of appeal 
from the bankruptcy court to the district 
court was intended to be rigidly enforced,’ 
extensions can be obtained from the bank- 
ruptcy judge. If the request for an extension 
is made by a party before the 10-day period 
has expired, the bankruptcy judge may ex- 
tend the deadline to a date not later than 
20 days beyond the expiration of the origi- 
nal 10-day period.’ It appears that an ex- 
tension can be granted almost automatically 
as there is no requirement that the moving 
party demonstrate good cause for requir- 
ing one. 

If an extension is requested after the 10- 
day period has expired but within the pos- 
sible 20-day extension period, the bank- 
ruptcy judge may upon a showing of excus- 
able neglect grant an extension to aday not 
later than 20 days beyond the expiration of 
the original. This retroactive extension may 
only be made if the judgment or order ap- 
pealed from does not relate to (i) sale of prop- 
erty under §364 of the code; (ii) extension 
of credit under §364; (iii) incurring of debt 
under §364; (iv) confirmation of a plan; (v) 
approval of the disclosure statement; (vi) dis- 
missal of the case; or (vii) conversion of the 
case to another chapter.? 

The excusable neglect standard appears 
to be a difficult standard to meet. The ex- 
ception is strictly and narrowly applied.!° 
Each case should be judged on its own par- 


ticular facts, but a party must show that 
there were unique circumstances which 
caused the delay and the neglect was excus- 
able.!! Circumstances which have been held 
not to constitute excusable neglect include 
the departure of the associate in charge of 
the case from the law firm representing the 
appellant;! the mistaken belief that the Fed- 
eral Rules of Civil Procedure governed the 
computation of time instead of the Bank- 
ruptcy Rules;!3 an attorney’s absence from 
office due to birth of his child;!4 and the in- 
ability of counsel to make contact with the 
client.!5 A party’s failure to learn of the en- 
try of the judgment is the principal ground 
for extension under the right circumstances, 
but sudden illness, death of a party or at- 
torney might constitute excusable neglect 
if it prevents a timely filing. 

In addition to extensions of time in which 
to file a notice of appeal, there are certain 
motions which, if timely made, can toll the 
time for appeal. These motions, which are 
set out in Bankruptcy Rule 8002(b), are as fol- 
lows: (1) motions for judgment notwithstand- 
ing the verdict under Rule 9015 (although 
Bankruptcy Rule 9015 was abrogated by the 
1987 amendments to the Bankruptcy 
Rules); (2) motion under Rule 7052(b) to 
amend or make additional findings of fact; 
(3) motion to alter or amend the judgment 
under Rule 9023; o: (4) motion for a new 
trial under Rule 9023. If any of these mo- 
tions are timely made, the appeal time starts 
to run from the entry of the order granting 
or denying such motion. 

Bankruptcy Rule 9023 adopts Federal 
Rule of Civil Procedure 59: New Trials; 
Amendments of Judgments for use in bank- 
ruptcy cases. Rule 59 requires that a mo- 
tion for a new trial or to alter or amend a 
judgment must be served within 10 days af- 
ter entry of the judgment in order to be 
timely. The courts generally allow a wide 
range of motions to fall under Rule 59 by 
liberally construing the purpose and intent 
of such motions. When a post-judgment mo- 
tion which questions the validity of a judg- 
ment is filed within the 10 days permitted 
by Rule 59, it may be treated as a motion 
under Rule 59(e) even if the movant relied 
upon Rule 60.!7 Consistent with this ration- 
ale, it has also been held that a timely mo- 
tion for rehearing,'® for reconsideration,!9 
or for reargument”? is the equivalent of a 
Rule 59 motion to alter or amend the judg- 
ment. Accordingly, when such motions are 
timely filed, they toll the time for filing an 
appeal until the entry of the order dispos- 
ing of the motion,?! from which time the ap- 
pellant has a fresh 10 days within which to 
file a notice of appeal.?2 


A Bankruptcy Rule 9024 motion for re- 
lief from judgment order derived from Rule 
60 is not included among the motions which 
toll the time for an appeal. Therefore, a Rule 
60 motion filed beyond the 10-day period 
cannot be construed as a Rule 59 motion 
in order to toll the time for appeals. 

Bankruptcy Rule 9006 is an adaptation 
of Rule 6 of the Federal Rules of Civil Pro- 
cedure and governs the computation of time 
under the bankruptcy rules. In computing 
any period to file a notice of appeal, the day 
of the act, event or default from which the 
designated period of time begins to run is 
not included in the computation, but the last 
day is included in the computation unless 
it is a Saturday, Sunday, or legal holiday. 
Saturdays, Sundays or legal holidays fall- 
ing on the first day or any other day within 
the period are included in the computation 
unless the applicable period of time is less 
than 11 days. If 11 days or less, Saturdays, 
Sundays and legal holidays are not included 
in the computation of the time period. Since 
the period of time prescribed in Bankruptcy 
Rule 8002 for filing a notice of appeal is less 
than 11 days, Saturdays, Sundays and le- 
gal holidays are not included in the com- 
putation. 


When computing the time period for a no- 
tice of appeal, the so-called “mail box rule” 
does not apply and no additional time is al- 
lowed for mailing. In making the deter- 
mination of whether a notice of appeal is 
timely filed, the filing date and not the mail- 
ing date is determinative.”4 While all papers 
required to be filed with the clerk must be 
received by the clerk within the time fixed 
for filing in order to be timely, briefs shall 
be deemed filed on the day of mailing. 

Generally, upon the filing of a notice of 
appeal from a bankruptcy court judgment, 
the bankruptcy court is divested of jurisdic- 
tion over any matter relating to the issues 
involved in the appeal.?6 This judicial rule 
attempts to avoid the confusion and waste 
of time that might result from hearing the 
same issue by two courts simultaneously’ 
and seeks to maintain the integrity of the 
appeals process by assuring that the lower 
court does not interfere with the appellate 
court.8 Hence, since jurisdiction rests with 
the district court, collateral attacks on is- 
sues which are on appeal are prohibited. 

Bankruptcy Rule 8002(b) does however 
provide some exceptions to the general rule 
that the bankruptcy court is divested of all 
jurisdiction once a notice of appeal is filed. 


THE LAW FIRM OF 
PAUL, LANDY, BEILEY & HARPER, P.A. 
1S PLEASED TO ANNOUNCE THAT 
JOSE MARIA CARNEIRO DA CUNHA 
(ADMITTED IN BRAZIL ONLY) 
HAS JOINED THE FIRM 


AS A CONSULTANT ON MATTERS OF BRAZILIAN LAW 


MIAMI OFFICE 
PENTHOUSE, ATICO FINANCIAL CENTER 
200 SOUTHEAST FIRST STREET 
MIAMI, FLORIDA 3313! 
TELEPHONE (305) 358-9300 
CABLE “PAULAN” TELEX 51-9486 


THE FLORIDA BAR JOURNAL/MAY 1988 


The four motions set out in Rule 8002(b) 
which toll the time for appeal can also al- 
low the bankruptcy court to retain jurisdic- 
tion or even divest the district court of ju- 
risdiction. In Griggs v. Provident Consumer 
Discount Co., 459 U.S. 56, 103 S.Ct. 400 
(1982) (per curiam), the Court held that a 
timely filed Rule 59(e) motion (F.R.Civ.P) 
can be heard by the trial court even after 
a notice of appeal has been filed. The Court 
also cited Moore’s Federal Practice for the 
proposition that a Rule 59 motion causes 
a previously filed notice of appeal to sim- 
ply self-destruct.”9 If a notice of appeal be- 
comes ineffective by virtue of a motion un- 
der Bankruptcy Rule 8002(b), a new notice 
of appeal must be filed upon the disposition 
of the motion.*4 

A notice of appeal filea subsequent to a 
timely filed Rule 59 motion is simply inef- 
fective while the motion is still pending.>! 
Although Griggs involved Rule 4(a)(4) of 
the Federal Rules of Appellate Procedure 
and Rule 59 in a nonbankruptcy context, 
the ruling and rationale applies equally in 
the bankruptcy realm.*? Any motion that 
essentially questions the correctness of a judg- 
ment is functionally a motion under Rule 
59, whether or not it is labelled as such, and 
Rule 59 is incorporated into the Bankruptcy 
Code by Bankruptcy Rule 9023. Under Bank- 
ruptcy Rule 8002(b), a notice of appeal filed 
before the disposition of a Rule 59 motion, 
which includes motions for rehearing, 
should have no effect and, therefore, the 
bankruptcy court retains jurisdiction.*> 55 
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Tax Law Notes 


Benefits of Loans and Other Transactions with ESOP’s 


by David J. Hull and Christopher J. Hurst 


An ESOP (Employee Stock Ownership 
Plan) is a type of “qualified” defined con- 
tribution pension plan which is designed to 
invest primarily in employer securities. Quali- 
fied plans provide favorable tax treatment 
to employers and plan participants. Con- 
tributions to a qualified plan are currently 
deductible by the employer even though the 
plan participant defers taxation until dis- 
tribution at a future date. Contributions to 
a “nonqualified” plan are generally not de- 
ductible by the employer until the plan par- 
ticipant is taxable on the contribution. 
ESOP’s give participants an ownership in- 
terest in the employer. A participant’s 
ESOP benefit is based on the value of the 
participant’s account at the time benefits are 
paid. Since a participant’s account consists 
primarily of employer securities, the value 
of employer securities held by an ESOP 
plays a significant role in determining a par- 
ticipant’s retirement benefits. 

The requirements for ESOP’s are found 
in §4975 of the Internal Revenue Code (the 
“Code”). Section 4975 generally prohib- 
its transactions between qualified plans and 
certain disqualified persons. An investment 
in employer securities by a qualified plan 
is a prohibited transaction under §4975 un- 
less the plan is an ESOP. The Tax Reform 
Acts of 1984 and 1986 (the 1984 Act and 
1986 Act) provided substantial tax incen- 
tives for employers, shareholders and lend- 
ers with respect to ESOP’s. The federal in- 
come and estate tax benefits created can be 
used to increase employee retirement bene- 
fits, at reduced expense to employers and 
shareholders. 

ESOP’s offer various attractive tax bene- 
fits to employers, employees, and selling 
shareholders, but ESOP’s are subject to com- 


plicated rules, requirements and restrictions 
which are designed to control abuse by em- 
ployers and controlling shareholders to the 
detriment of participating employees. Be- 
cause of the potential for abuse, ESOP’s 
may be closely scrutinized by the Internal 
Revenue Service and the Department of La- 
bor and are burdened with restrictions some 
employers may find unacceptable. ESOP’s 
must be maintained primarily for the bene- 
fit of the ESOP and its participants.! Trans- 
actions between the ESOP and the em- 
ployer or other “disqualified” persons must 
be arm’s-length transactions.? The purchase 
price to the ESOP for employer securities 
must be at fair market value and loan terms 
must be reasonable.’ All transactions involv- 
ing valuation of nonreadily tradable em- 
ployer securities require an independent ap- 
praisal.* Generally, at least an annual ap- 
praisal is required. If an ESOP participant 
receives a distribution of nonreadily 
tradable employer securities, the participant 
has the right to require the employer to pur- 
chase the employer securities at fair mar- 
ket value.5 


Loans by Qualified Lenders to 
ESOP’s 

There are several tax incentives for loans 
made by qualified lenders to an ESOP for 
the purpose of purchasing employer secu- 
rities (an ESOP loan). Section 133 of the 
Code, which was added by the 1984 Act, ex- 
cludes from taxable income 50 percent of 
the interest income received by a qualified 
lender from certain loans made to an ESOP. 
Only banks, insurance companies, regulated 
investment companies, or corporations ac- 
tively engaged in the business of lending 
money are eligible for the 50 percent income 


exclusion benefits of ESOP loans.® Loans 
between related entities are not eligible for 
the exclusion.” The income exclusion in- 
creases the after-tax yield to the lender. Con- 
sequently, lenders will often offer a favor- 
able interest rate for an ESOP loan. 

An ESOP loan must be a term, not a de- 
mand, loan. An ESOP loan can be made 
directly to the ESOP or to an employer who 
lends the money to its ESOP.? In a direct 
loan to an ESOP, the lender will generally 
require employer and perhaps shareholder 
guarantees of the loan secured by assets of 
the employer or shareholder. If a lender 
makes a loan to an employer who lends the 
funds to the ESOP, the need for an em- 
ployer guarantee is eliminated, and, as in 
the direct loan to the ESOP, lenders will gen- 
erally require employer assets as security. 
The subsequent loan between the employer 
and the ESOP must be on terms substan- 
tially similar to the terms of the loan be- 
tween the lender and employer.!° 

ESOP loan proceeds must be used within 
a “reasonable time” to purchase qualified 
employer securities or to refinance an ex- 
isting qualified ESOP loan.!! The employer 
securities must be either readily tradable com- 
mon stock of the employer or nonreadily 
tradable common stock with dividend and 
voting rights at least equal to the highest 
level common stock of the employer with 
dividend and voting rights. '2 The employer 
securities may be purchased from an exist- 
ing shareholder or employer securities may 
be purchased directly from the employer. 
The purchase of stock from existing share- 
holders is an excellent and cost-effective 
method for financing the buy-out of a share- 
holder or his estate (possibly at a discounted 
price). The purchase of stock from the em- 
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ployer is an excellent method of obtaining 
cash for capital activities of the employer. 

In general, deductible contributions to de- 
fined contribution plans are limited to a per- 
centage of total participant compensation. !3 
ESOP contribution limitations are more lib- 
eral. ESOP loans can increase the deduct- 
ible contribution limits. Contributions made 
to an ESOP for the purpose of making prin- 
cipal payments on an ESOP loan are lim- 
ited to 25 percent of total participant compen- 
sation.!4 There is no limit on contributions 
made for the purpose of making interest pay- 
ments. !5 

Generally, stock purchased with ESOP 
loan proceeds is pledged as collateral and 
initially held in a suspense account. As the 
debt is paid, the stock is released from the 
pledge and allocated among each partici- 
pant’s account. Allocation among partici- 
pants is based on each participant’s com- 
pensation for the plan year in which the 
stock is released from the pledge. 

ESOP loans must be nonrecourse to the 
ESOP.'¢ The only permissible collateral the 
ESOP can furnish are the securities pur- 
chased with the loan proceeds and those 
that were used as collateral on a prior ESOP 
loan repaid with the proceeds of a new 
ESOP loan.'7 However, any employer or 
shareholder guarantee, or direct loan to an 
employer, may be secured by any assets of 
the employer or shareholder without vio- 
lating the ESOP rules. If a default occurs 
on a loan made directly to an ESOP, the 
lender’s only rights to ESOP assets are the 
securities purchased with the loan proceeds, 
earnings on the securities held as collateral, 
and employer contributions made for the 
purpose of making loan payments.!® Col- 
lection is also limited to plan assets with a 
value equal to the extent of the default.!9 
However, on default, there is no limit or re- 
striction on the lender’s ability to require full 
payment from the employer or shareholder 
guarantor or the collateral which secures an 


est payments, are deductible as contribu- 
tions by the employer to a qualified plan. 
Exhibit | illustrates that the after-tax cash 
outflow for a conventional loan is $363,000 
while an ESOP loan at a rate which yields 
the lender the same after-tax yield results 
in a positive cash flow of $51,415, due to the 
reduced interest expenses and the deducti- 
bility of principal payments.”° Over the 10- 
year term, an ESOP loan results in a 
$414,415 cash savings to the employer over 
conventional financing. Of course, in the con- 
ventional loan, no stock was sold to the 
ESOP which potentially dilutes a share- 
holder’s ownership. However, if the share- 
holders of the corporation also receive all 
or the major portion of the compensation 
paid by the corporation, then there may be 
little, if any, negative ownership conse- 
quence to the sale of shares to the ESOP. 


Shareholder Nonrecognition of 
Gain 

The 1984 Act provided a method for share- 
holders of closely-held stock to liquidate all 
or a portion of their ownership without gain 
recognition. If nonreadily tradable securi- 
ties are purchased by an ESOP from an ex- 
isting shareholder, the shareholder can elect 
to defer taxation on any long-term capital 
gain if the securities sold were not received 
in a distribution from a qualified plan or 
from certain stock option plans.?! To qual- 
ify for deferral of taxation following a quali- 
fied sale to an ESOP, the ESOP must hold 
at least 30 percent of each class of outstand- 
ing stock of the employer or 30 percent of 
the total value of all outstanding stock of 
the employer after the transaction.” In ad- 
dition, the shareholder must purchase quali- 
fied replacement property within the 15- 
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Payments 


Exhibit 1 


Conventional Loan 


ESOP Loan 


Value of 
Tax Deduction 


Value of Tax 
Deduction 


onP&I Positive 


Principal 


Interest @ 7.95% 


Payments Cash Flow 


100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
1,000,000 


79,500 
71,550 
63,600 
55,650 
47,700 
39,750 
31,800 
23,850 
15,900 
7,950 
437,250 


61,030 
58,327 
55,624 
52,921 
50,218 
47,515 
44,812 
42,109 
39,406 
36,703 
488,665 


(18,470) 
(13,223) 
(7,976) 
(2,729) 
2,518 
7,765 
13,012 
18,259 
23,506 
28,753 
51,415 


employer or shareholder guarantee or which 
secures a direct loan to the employer. 

The benefits of using an ESOP loan to 
provide capital for employer growth are dra- 
matic. Assume a corporation in the 34 per- 
cent tax bracket borrows, through a con- 
ventional loan, $1 million, at an annual in- 
terest rate of 10 percent, and payable in 10 
principal payments of $100,000 due at the 
end of each year. If the loan is structured 
as an ESOP loan, the lender could charge 
7.95 percent and obtain the same after-tax 
yield on interest payments. If the proceeds 
of the ESOP loan are used to buy employer 
stock from the employer, then, in effect, the 
principal “payments,” as well as the inter- 


~< 


The rate used for the above ESOP loan is 7.95 percent which yields the same after-tax yield (dis- 
regarding the effect of any applicable state income tax) as a 10 percent fully taxable loan. 


Fhe cash flow amounts consider the tax benefits of the interest deductions of the conventional 
loan and the interest and principal deduction of the ESOP loan. 
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Interest Net Cash 
Payments @ 10% P| Outflow 
100,000 34,000 66,000 
90,000 30,600 59,400 
80,000 27,200 52,800 
70,000 23,800 46,200 
60,000 20,400 39,600 
50,000 17,000 33,000 
40,000 13,600 26,400 : 
30,000 10,200 19,800 
20,000 6,800 13,200 
10,000 3,400 6,600 
550,000 187,000 363,000 


month period beginning three months prior 
to the sale to the ESOP.?3 

The qualified replacement property can 
be any security in almost any domestic cor- 
poration which actively conducts a trade or 
business.” The electing shareholder’s tax ba- 
sis in the replacement property is equal to 
his basis in the shares sold to the ESOP.25 
Gain is recognized upon subsequent dispo- 
sition.26 However, if the shareholder retains 
the qualified replacement property until his 
death, his beneficiaries will receive the prop- 
erty with a basis equal to the date of death 
fair market value.2’ Therefore, the deferred 
tax may be completely avoided by the care- 
ful selection and retention of qualified re- 
placement property until death. The tax- 
deferral benefit provides a strong incentive 
for a shareholder to sell to the ESOP if the 
shareholder has a very low tax basis in his 
stock. The tax-deferral benefit may also cre- 
ate a market for closely-held stock because 
of the ability to discount the price of the 
stock sold to the ESOP without negative con- 
sequences to the selling shareholder. 

Although the tax deferral potential of 
qualified sales to the ESOP provides sub- 
stantial flexibility and economic benefit, 
some restrictions apply. If a deferral elec- 
tion is made, the securities purchased by the 
ESOP cannot be allocated to the selling 
shareholder, his family members, or any 
other shareholder owning a 25 percent in- 
terest in the employer (the prohibited 
group).28 Therefore, ESOP participants in 
the prohibited group do not receive the 
same benefits as other participants. In ad- 
dition, the employer cannot use another 
qualified plan to replace the ESOP bene- 
fits lost.29 Any allocations to the prohibited 
group result in immediate income taxation 
to that group and an excise tax imposed on 
the employer equal to 50 percent of the 
amount involved. 

In addition, the disposition of employer 
securities by an ESOP is restricted for three 
years following an acquisition from an elect- 
ing shareholder. If a prohibited disposition 
is made, an excise tax is imposed on the em- 
ployer equal to 10 percent of the amount 
realized on any disposition.*! A prohibited 
disposition is a disposition during the three- 
year period which reduces the total num- 
ber of employer securities held by the ESOP 

-after the disposition below the total num- 
ber of employer securities held before the 
acquisition from the electing shareholder or 
a disposition which reduces the value of em- 
ployer securities held by the ESOP after the 
disposition to less than 30 percent of the to- 
tal value of all employer securities.32 How- 
ever, dispositions of employer securities due 


to the death, retirement (after age 59 1/2), 
disability, or a one-year separation from serv- 
ice of a participant are not prohibited dis- 
positions.*3 

A shareholder cannot make the deferral 
election unless the employer consents to the 
application of the 10 percent and 50 percent 
excise tax provisions.*4 


Dividend Payments to ESOP’s May 
Be Deductible 

Generally, dividends paid by a corpora- 
tion to its shareholders are nondeductible. 
However, some cash dividends paid with re- 
spect to stock held by an ESOP are deduct- 
ible.35 The 1986 Act expanded the deduc- 
tion by permitting the deduction for cash 
dividends used to make ESOP loan pay- 
ments.*© This change increases the total de- 
ductible contribution an employer can make 
to an ESOP. 

Cash dividends are deductible if the 
ESOP receives the cash dividend and dis- 
tributes the cash to participants within 90 
days after the close of the plan year, or uses 
the dividends to make ESOP loan pay- 
ments, or if the employer pays the cash 
dividends directly to plan participants.*” Divi- 
dends paid directly to or distributed to plan 
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participants are treated as plan distributions 
taxable to the recipient and are deductible 
by the employer corporation in the year 
paid or distributed.** Dividends used to 
make ESOP loan payments are deductible 
in the year nsed to repay the loan.3? 
Deductible dividends are not included in 
determining whether contributions for the 
payment of principal on an ESOP loan ex- 
ceed the 25 percent limitation.” Therefore, 
deductible dividends provide new means of 
paying principal amortization on ESOP 
loans and allow ESOP financing opportu- 
nities not available before the 1986 Act. 


ESOP Assumption of Estate Tax 
The 1984 Act provided attractive estate 
planning opportunities for estates which 
own stock in a closely-held business. If an 
estate includes closely-held stock which is 
not readily marketable, it is difficult to 
timely pay estate taxes unless other more 
liquid assets are available. In the right cir- 
cumstances, an ESOP transaction may pro- 
vide a solution. Code §2210, added by the 
1984 Act, permits an ESOP to assume a por- 
tion of a decedent’s estate tax liability in re- 
turn for a transfer of securities from the es- 
tate to the ESOP thereby avoiding a forced 
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sale of the closely-held stock which may not 
be readily marketable. 

In general, if more than 35 percent of the 
adjusted gross estate of a decedent consists 
of stock in a closely-held business, the per- 
sonal representative can elect to take advan- 
tage of the assumption provision.*! The per- 
sonal representative, ESOP trustee and em- 
ployer must all agree to the assumption.*? 
Generally, §2210 would be used when the 
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personal representative elects the provisions 
of Code §6166. A §6166 election permits an 
estate to pay the estate tax attributable to 
the closely-held business interest in install- 
ments after a deferral period. 

If the estate qualifies and the personal rep- 
resentative makes the §6166 election, the 
ESOP trustee can elect to pay the assumed 
estate tax liability over a 14-year period.4 
Interest only payments would be made for 
the first four years.“ Beginning with the 
fifth year, interest and tax installments 


would be due.*5 The interest rate onthetax . 


attributable to the first $1 million in value 
of the closely-held business interest is a 
very favorable four percent.“ The interest 
rate on the remaining tax attributable to 
the value of the closely-held business 
interest is the short-term federal rate plus 
three percent.47 


If employer securities are acquired by an 
ESOP from the decedent, pass from the de- 
cedent to the ESOP, or are transferred by 
the personal representative to the ESOP, the 
ESOP may assume an estate tax liability 
equal to the lesser of the fair market value 
of the employer securities included in the 
decedent’s gross estate and acquired by the 
ESOP or the decedent’s entire estate tax li- 
ability less available credits.8 The estate tax 
assumed must be paid by the ESOP and the 
employer must guarantee the payment of 
the tax and interest.4? The assumption of 
the estate tax liability is treated in the same 
manner as an ESOP loan. The estate tax 
and interest payments are paid with deduct- 
ible employer contributions to the ESOP, 
subject to applicable limitations. 


A valid ESOP assumption terminates the 
executor’s and the estate’s liability for the 
estate tax assumed by the ESOP.®! The re- 
mainder of the estate assets can be distrib- 
uted without restriction or the threat that 
the estate tax assumed by the ESOP may 
have to be paid from nonbusiness assets in 
the event the business subsequently fails. If 
the business subsequently fails, the govern- 
ment may only collect the unpaid tax attrib- 
utable to the employer securities from the 
ESOP or the employer. 


An estate tax assumption by the ESOP 
is particularly attractive if the estate bene- 
ficiaries have no interest in the continued 
ownership and operation of the business. 
The estate beneficiaries receive their distri- 
bution, without the risk that corporate earn- 
ings may not be sufficient to support dis- 
tributions with which to pay the estate tax 
(which would be paid with after-tax dollars), 
thus requiring payment of estate tax from 
nonbusiness assets. 


Generally, a decedent’s gross estate in- 
cludes the fair market value of all assets 
owned at death. The 1986 Act provided an 
estate tax deduction for qualified sales to 
ESOP’s of nonreadily tradable employer se- 
curities equal to 50 percent of the proceeds 
of any sale occurring before the estate tax 
return due date (including extensions).52 
The estate tax reduction cannot exceed 
$750,000, and the deduction cannot exceed 
one-half of the taxable estate, as determined 
before the deduction.*%3 


The deduction is not available if the se- 
curities were received by the decedent from 
a qualified plan or certain stock option 
plans.54 The ESOP must purchase the se- 
curities with ESOP assets or loans, and can- 
not use assets transferred from other quali- 
fied plans to purchase the securities or re- 
pay the loan.55 The employer must consent 
to the application of a 30 percent excise tax 
provision which is imposed on the employer 
on most dispositions of employer securities 
within three years of the acquisition.>© The 
securities purchased by the ESOP cannot 
be allocated for the benefit of the deceased 
shareholder’s estate, his family members, or 
any other shareholder owning a 25 percent 
interest in the employer.5” Allocations for 
the benefit of these persons result in an ex- 
cise tax imposition on the employer equal 
to 50 percent of the prohibited allocation.58 


The effect of the estate tax deduction is 
to tax 50 percent rather than 100 percent 
of the value attributable to the securities 
sold to the ESOP. The ability to share the 
benefit of the estate tax savings, through a 
discounted sale price to an ESOP, may cre- 
ate a market for stock not otherwise mar- 
ketable. This benefit is particularly attrac- 
tive if the estate beneficiaries have no inter- 
est in the continued ownership of the busi- 
ness. The ESOP may be established before 
or after death, thus offering post mortem 
planning opportunities. A qualified ESOP 
loan may be used to finance the purchase 
by the ESOP. 


Conclusion 

The various ESOP benefits are valuable 
and available independently of or in con- 
junction with other ESOP benefits for re- 
tirement, buy-out, corporate finance, share- 
holder redemptions, and estate planning op- 
portunities. In appropriate circumstances 
the net cash outflow using an ESOP may 
be more favorable than the use of other ex- 
isting qualified retirement plans. Sharehold- 
ers and employers should compare the 
ESOP benefits to other qualified plan bene- 
fits and financing techniques. BJ 
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Continental Illinois Trust Company 1 The Environmental and Land Use Law Section of The Florida Bar 
Corporation Information Services 3rd Cover announces the 1988 Dean Frank E. Maloney Memorial Writing Contest. 

Luis J. Del Pino, J.D., C.P.P. The author of the winning paper will receive an expense paid trip to the annual 
Empire Lithographers section meeting August 19-20, 1988, at Amelia Plantation, to receive the award. 
Excelsior-Legal, Inc. The winning paper will be edited and presented for publication in The Florida 
Expert Resources, Inc. Bar Journal. 


Fine, Jacobson, Schwartz, Nash, 
Block & England Student authors should coordinate with their on-campus liaison professor 


Fisher Auntie Co. tac. for details concerning the contest: 
Florida Corporation Supplies 
Florida Lawyers Indemnity Group, Inc. Professor Joe Mintz, Nova University Law Center 
* Professor James J. Brown, Stetson University College of Law 
Global Tracing Services, Inc. Professor Julian Jurgensmeyer, University of Florida 


G t Liaison Services, Inc. 
Industrial Valley Title Rte Co. Richard Hamann, University of Florida 


Infosearch Services : Professor Thomas Clingan, University of Miami 

Inter-City Testing & Consulting Corp.. 

International Tracing Services, Inc. Professor Donna Christie, Florida State University 

JD MD, Inc. ; i i 

genre Leonard Pertnoy, St. Thomas University 

Judicial & Administrative Research 
Associates Deadline for submission of articles is May 29, 1988 . 

Jurisco. 

Peter M. Macaluso, M.D., P.A. 

Linda Mattos & Associates, Inc. 

The Medical Quality Foundation 

Midstate Legal.Supply Co., Inc. 

Richard W. Mitchell, Ph.D. 

NORD Bar Review 

Paul, Landy, Beiley & Harper, P.A. 

Price Waterhouse 

Professional: Management Support 

Sclafani Williams Court Reporters, Inc. 

Shutts & Bowen - 

United Companies 

Usable Systems Engineering, Inc. 

West Publishing Co. 30, 4th Cover 


78 THE FLORIDA.BAR JOURNAL/MAY 1988 


2 SF 
3 
: 


LAWYERS SERVICES PAGES 


PHYSICAL SECURITY 


CONSULTING SERVICES 
Security Audit 
Facility & Physical Security Planning 
LOSS PREVENTION 
& FACILITY CONTROL 
SECURITY NEGLIGENCE 


Luis J. DEL PINO, v.D., c.PP. 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


Medical Experts 
Medical and Hospital Malpractice 
Personal Injury Product Liability 

a 000 Board Certified Medical Experts in all specialties, nationwit 
to review medical records, prepare written reports and testify. 
* Experience: 10 years and 12,000 cases for 4,500 attorney clients 
Reasonable fee options Local attorney 
| ¢ Financial assistance 


* Free books, one with foreword by Melvin Belli . Free 
telephone case evaluations 


The Medical Quality Foundati 


HEIRS 

WITNESSES 
DEBTORS 

DEFENDANTS 
STOCKHOLDERS 


When time is of the essence, an <i to 
locate someone NOW!! use Hust service 
to get results in 2 - 3 days or less! 


SEARCH 
Use “Priority Search” when you need to find 
someone critical to your case in 30 days or 
less. Results guaranteed “NO TRACE - NO 
CHARGE” 
3.SKIP TRACE/REGULAR LOCATE 
Results guaranteed in 90 days or less! “NO 
TRACE - NO CHARGE” You pay only $195.00 
(after we find the person) from an address up to 
four years old. Searches from older addresses 
also available. 
4 MISSING HEIR SEARCH 
Our affiliate, International Genealogical 
Search Inc., finds missing heirs a better yas 
“NO TRACE - NO CHARGE - NO FEE TO THE 
ESTATE”. Searches are often court authorized. 
Quotations are made without cost or 
obligation. 


Start your search today call Toll-Free 


1-800-663-2255 


(ALASKA/HAWAI - 1-800-426-9850) 


The American Board of Medical-Legal Consu 


A full service agency-tailored to specific issues 
related to medical & dental malpractice. 


Medical Record Review °Valuation 
eExpert Witness Obtainment e Analysis 
eChronologies § °®Causation © Disposition 


LINDA MATTOS 
& ASSOCIATES INC. 


470 Atlantic Avenue @ Boston, Massachusetts 02210 
Telephone (800) 634-4671 © (617) 482-2933 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
TRADEMARK OFFICE — $60* 
STATE TRADEMARKS — $70 
COMMON LAW — $35 
EXPANDED COMMON LAW — $ 80* 
DESIGNS - $ 85* per class minimum 
COPYRIGHT — $95* 
* plus photo copy cost. 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - Applications, 
Section 8 & 15, Assignments, 
renewals.) 


RESEARCH — (SEC — 10K’s, ICC, 
FCC, COURT RECORDS, 
CONGRESS) 


APPROVED — Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 

Over 100 years total staff 

experience — not connected with the 
Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 
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e FIND SOMEONE’S ADDRESS 
“NO TRACE-NO CHARGE” 
MAKE ONE-CALL TOLL-FREE 
1800, 
663-2255 er 
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i Medical Malpractice Evaluations 
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4 


Experts on Experts 


Experts Carefully Screened 
* 


Expertise listing upon request 


ALL FIELDS, 
NATIONWIDE 


Philadelphia 
Los Angeles 
New York 


(215) 829-9570 
(213) 669-1660 
(212) 288-1120 
Chicago (312) 327-2830 
Houston (713) 223-2330 
Dallas (214) 698-1881. 
Miami (305) 372-5259 
Peoria (309) 688-4857 


4617 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 


LAWYERS SERVICES PAGES 


N WE TRACK THEM DOWN 
—OR YOU DON’T PAY 


When witnesses, defendents, beneficiaries, insureds, 


policy holders, debtors have moved and left no 
forwarding address, we track them down on a world- 
wide scale. And if we don’t find your person, you don’t 


pay. Global’s basic charge for a trace when the last known address is three 


years old or less is $180.00. 


CALL FOR MORE INFORMATION OR TO START A TRACE TODAY. 


1-800-663-6144 Toll Free 


ALASKA & HAWAII CALL 1-800-443-6144 


9 a.m.—7:30 p.m. EST 6 a.m.—4:30 p.m. PST Est. in 1967 


ADDICTIONOLOGIST 


IMPAIRED , 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN 


CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


TTENTION 
FLORIDA B 


AR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 


In your own home: 


Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 
ORIDA NORD BAR REVIEW COUR 
§600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 
FLORIDA Ss MOST EXPERIENCED AND SUCCESSFUL BAR RE VIE w COURSE 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-669-1110 
After tone — dial 111 


ACCIDENT RECONSTRUCTION 
FORENSIC PHYSICS 
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ACCIDENT 
RECONSTRUCTION 
and 
PROFESSIONAL HUMAN 
FACTORS 
(All in the Same Expert) 


DR. W. JUDSON KING 


Usable Systems Engineering, Inc. 
2838 Kansas St. 
Oviedo, FL 32765 


(305) 365-8343 


TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Biomedical Injury Analysis; Metallurgy & 
Fracture Analysis; Athletics & sports safety; 
Criminalistics; Medical; dental and podiatry 
malpractice. Brochure. Medical & dental 
doctors in addition to technical experts 
on staff & available to consult and testify 
in all courts.Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 


EXPERT. ) 
RESOURCES 
| 
CG Ser 
© 
| 
Expert Witness—20yrs.—AllTypeAccidents 
vehicular Collision-Electric Shock & Burns-Explosions-Slip & Fall-Seat Belt Defense 
(813) 971-3759 : Tampa, FL 33613 
| | 


Vital get the job done 


When speed is important, CIS outpaces the field. We can provide you with information 
on routine corporate and UCC transactions or other matters of public record because 
we use the best resources available: from the most advanced computerized searches to 
fast runs to all state agencies. CIS is the one professional firm you need. 
Economical. Fast. Accurate. 


CORPORATION INFORMATION SERVICES. INC. 


File and Retrieve Documents of Public Record * UCC Information + Corporate Information * DMV Information 
Our services extend throughout Florida and the nation. 


P.O. Box 5828 « Tallahassee, FL 32314 502 East Park Avenue *« Tallahassee, FL 32301 
(904) 222-9171 or Toll Free 1-800-342-8086 


; 
an 


“Our confidence 

Westlaw research 
enormous. 
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online the day 
they were 


® WARREN F. BATEMAN PATRICIA WINN CARTER 
P.O. Box 55-7395 P.O. Box 38075 
Miami, FL 33255-7395 Orlando, FL 32819-0075 
Phone: 305/662-0801 Phone: 407/351-0090 


West Publishing Company 

1-800-328-0109 LAWRENCE MANNING BRADLEY THURSTON 
(MN 612/688-3654) Talehbapen, FL 32315 Holmes Beach, FL 34218 
P.O. Box 64526 Phone: 904/386-8655 Phone: Tampa, 813/877-0908 


St. Paul, MN 55164-0526 


JAMES E. LUNDY 

.O. Box ve. So. Middleburg, FL 32068-8787 
Fort Lauderdale, FL 33310 Naples, FL 33940 Phones: (bus) 904/282-2417 
Broward Co. Phone: 305/776-7824 Ans. Serv. Phone: 800/282-1469 ext. 105 " (res) 904/282-2416 
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